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Distribution Rulesfor Qualified Plansand IRAs
I. OVERVIEW OF FINAL REGULATIONS

A. Disclaimer And Scope Of Outline. Thispaper isnot
intended to be an exhaustive treatise on the various tax
and other aspects of all qualified plans and Individual
Retirement Accounts, or "IRAS" (hereinafter sometimes
referred to collectively as "retirement plans' where a
distinction between the two is not necessary). The rules
discussedinthisoutlinewill relate primarily to minimum
distributions from defined contribution plans and
traditional IRAs. Animportant date for estate planning
practitionersisApril 17, 2002. That isthe date when the
Treasury Department released final regulations relating
to defined contribution plans and IRAs (sometimes
referred to asthe "new rules" in this paper, even though
theserules are now ten years old). The primary focus of
this paper will be on these "new" rules.

B. Minimum Distribution Rules. The amount and
timing of distributions from retirement plans are
prescribed by the "minimum distribution rules." These
rules are generally contained in Section 401(a)(9) of the
Internal Revenue Code (hereinafter sometimes referred
toas"IRC" or the"Code"). Theseruleswereinitially set
out in proposed regulations published on July 27, 1987,
which were subsequently modified in December 1997
and again in January 2001. The final regulations
released in April 2002 further modified the minimum
required distribution (sometimes referred to as the
"MRD") rules, providing much needed simplification
and clarification of some issues, but also leaving many
guestions still unanswered.

1. Purpose Of Minimum Distribution Rules. There
are at least two purposes of the minimum distribution
rules:

a To Provide Retirement Benefits Primarily To
The Employee (And His Spouse).

b. To Prevent Indefinite Postponement Of Income
Taxes.

2. When Are Minimum Distributions Required To
Commence?

a Required Beginning Date. As a result of
amendments made by the Small Business Job Protection
Act of 1996, P.L. 104-188, for taxable years after 1996,
the required beginning date ("RBD") for an employee
who does not own 5% or more of the employer
sponsoring the qualified plan is April 1 of the year
following the later of (i) the year in which the employee
reaches age 70 Y2 or (ii) the year in which the employee
retires. IRC 8401 (a)(9)(A) and (C). Five percent (5%)
or more owners of compani es sponsoring the retirement
plan and IRA owners continue to have an RBD of April
1 following the calendar year in which they attain age 70
Y%. IRC 8§ 401 (a)(9)(C)(ii)). NOTE: To simplify

understanding of the concepts discussed in this outline,
it will be assumed that the person participating in a
gualified plan or listed asthe owner of an IRA, including
an IRA rollover (hereinafter referred to collectively as
the "participant"), is male and gender referenceswill be
made accordingly.

(1) Significance Of RBD Under "OId" Rules.
Under the "old" minimum distribution rules (i.e., the
proposedtreasury regulationsoriginally releasedin 1987
and modified in 1997), the period of time over which the
participant had to take minimum required distributions
from his qualified plans and IRAs was basically
determined as of the participant's RBD. A key factor in
determining the distribution period was whether, as of
RBD, the participant had named a "designated
beneficiary" (sometimes referred to as "DB") of his
gualified plan or IRA. If so, the participant was entitled
to use some form of joint life distribution upon reaching
RBD. Special options were available to the participant
if he named his spouse as his DB. Some of these
options, such as the life expectancy recalculation
election, had both advantages and disadvantages. Inall,
at least six different distribution periods were possible
under the old rules for a participant who reached his
RBD.

(2) Old Rules Required Prescience At RBD.
Unfortunately, oncethe participant reached hisRBD and
began taking MRDs from hisretirement plan, no change
in beneficiary after that date could lengthen his
distribution period (although a change in beneficiary
could shorten it). Thus, beneficiary designations and
elections made at RBD were basically irrevocable. In
many cases, the distribution method locked in at RBD
later proved to be disadvantageous for the participant or
hisbeneficiaries. For acomplete discussion of the"old"
minimum distribution rules, see Gerstner, Designating
Trusts as Beneficiaries of Qualified Plans and IRAs,
State Bar of Texas 10th Annual Advanced Drafting:
Estate Planning and Probate Course, November 1999.

(3) Intervening Rules: The January 2001 Proposed
Regulations. The Treasury Department released new
proposed regulationsunder Code Sections401(a)(9) and
408 on January 17, 2001. The January 2001 proposed
regulations worked a major overhaul of the prior
proposed regulations and served as a precursor to the
final regulations released in April 2002. Treasury
solicited commentsfrom practitionersregarding the new
proposed regulations. For the most part, the somewhat
drastic changes proposed by Treasury were well
received. The new proposed rulesgreatly simplified the
calculation of MRDs and fixed some serious problems
under the old rules.

b. Lifetime Distributions To Participant Must
Commence By Required Beginning Date. RBD has
much less significance under the final regulations.
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Primarily, it is the date by which MRDs to the
participant must commence. Whether the participant has
adesignated beneficiary asof RBD isirrelevant, except
if the participant is trying to use the exception to the
standard distribution period for a much younger spouse
(seel.B.3.b, infra).

3. Distribution Periods During Participant's Life
Under The New Rules. Upon reaching his RBD, the
participant must begin taking minimum required
distributionsfrom hisqualified plan or IRA based on one
of only two possible distribution periods. In the vast
majority of cases, the "Uniform Lifetime Table" will
apply. Thus, it is much easier to determine MRDs
during the participant's life under the new rules.

a Participant's "Young Spouse” Is Not Sole
Beneficiary. If the participant's beneficiary at RBD is
anyone other than hismorethan 10 yearsyounger spouse
(referred to as the "young spouse” in this outline), then
mi nimum required distributionsfrom hisretirement plan
arecalculated usingthe"UniformLifetime Table" found
at Section 1.401(a)(9)-9, A-2 of the finalized Treasury
Regulations. See Exhibit 1 attached. Thedivisor for the
participant's age as of his birthday in each distribution
year isobtained fromthetable and multiplied by theplan
account balance on December 31 of the prior year (with
certain adjustments). See Treas. Reg. § 1.401(a)(9)-5, A-
1(a) and A-3. The uniform table assumes that the
participant has named as his beneficiary apersonwhois
10 years younger than himself (whether he has, in fact,
done so0). It is basically the old minimum distribution
incidental benefit ("MDIB") table utilized under the
proposed regulations to artificialy limit a joint life
distribution period during the participant'slifewhenever
the participant had in fact designated a non spouse
beneficiary more than 10 years younger than himself at
RBD. In addition, the life expectancy factors reflected
in all of the applicable tables have now been updated to
reflect current mortality assumptions. These changes
made by the new rules lengthen the distribution period
for most participants compared to theold rules. Thus, if
the participant names his close-in-age spouse ashis DB,
the new uniform table provides a longer distribution
period (and, therefore, lower minimum required
distributions) than an actual joint life distribution would
provide.

b. Participant's Y oung Spouse | s Sole Beneficiary.
The only other table used for determining MRDs during
the participant'slifeistheactual joint lifetable, the Joint
and Last Survivor Table, found at Section 1.401(a)(9)-9,
A-3 of the finalized Treasury Regulations. See Exhibit
2 attached. This table can only be used if the
participant's young spouse (or a trust for his young
spouse that is treated the same as the young spouse,

discussed infra at IV.C.3.)) is his sole designated
beneficiary.

(1) Death Of Young Spouse After MRDs To
Participant Commence. Under the proposed regulations
released in January 2001, in order to use the actual Joint
and Last Survivor Table for determining hisMRD in a
particular year, the participant had to be married to the
young spouse on the last day of the year. Practitioners
commented to Treasury that if the young spouse died
during the participant's life while still married to the
participant, the participant should not be "penalized” by
that fact by having to switch to the Uniform Table for
calculating his MRD for the year of the young spouse's
death. Treasury responded favorably to thiscomment by
providing in the final regulations that if the participant
and his sole DB young spouse are legally married on
January 1, then the participant may usethe Joint and Last
Survivor Table for calculating his MRD for that year,
even if the marriage terminates later that year due to
divorce or the death of the young spouse. Treas. Reg.
§ 1.401(a)(9)-5, A-4(b)(2). However, the changein the
participant's beneficiary due to the death or divorce of
the young spouse will affect the determination of his
MRD in the following calendar year.

c. IRSTables. Thedistribution tables per the new
rules provide living participants with the benefit of
recalculating life expectancies each year, thus
mi nimizing required di stri buti onsduring the participant's
life (compared to using a "fixed" life expectancy
method). Because of the new rules for distributions
upon the participant's death, recalculation during the
participant's life under the new rules does not have the
disadvantage that it had under the old rules (namely,
causing a drop to zero in the life expectancy of the
person's life who was being recalculated upon that
person's death and thereafter drastically shortening the
distribution period).

4, Key To Distribution Periods After Participant's
Death: Designated Beneficiary. Having a "designated
beneficiary" providesthe best incometax results (longer
deferral) for the beneficiary/ies named to receive
distributions from the participant's retirement plan upon
the participant's death. With the exception of the young
spouse situation, having a DB as of RBD no longer
affects the distributions to the participant during his
lifetime.

a Who Is A Designated Beneficiary? The term
"designated beneficiary" isaterm of art under the rules.
Not every named beneficiary of aparticipant'sretirement
plans will be treated as a designated beneficiary. Only
individualscan be designated beneficiaries. Treas. Reg.
§ 1.401(a)(9)-4, A-1 and A-3. Thus, estates, charities
and trusts are never designated beneficiaries. However,
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the final treasury regulations retain the special "look
through" rules for trusts that are named as beneficiaries
of retirement plans. See Treas. Reg § 1.401(a)(9)-4, A-5,
discussed in detail in Section IV, infra. If atrust meets
certain requirements, then the beneficiaries of the trust
may be treated as designated beneficiaries for purposes
of the minimum distribution rules.

b. New Applicable Date For Determining
Designated Beneficiary. The designated beneficiary is
no longer determined at the earlier of the participant's
death or RBD. (The only exception is for a participant
having ayoung spouse who wantsto use the actual joint
lifetable for calculating MRDs during hislifetime-- in
that case, he must have named his young spouse as his
sole DB as of his RBD.) Under the new rules, the
participant's beneficiary is determined on September 30
of the year following the year of the participant's death.
Treas. Reg. § 1.401(a)(9)-4, A-4(a). For ease of
reference, this date will be referred to as the "DB
Determination Date" (not an officially defined term).
The time period between the participant's death and the
DB Determination Date has sometimes been referred to
as the "shakeout period."

(1) Beneficiaries Remaining On DB
Determination Date. The resultant designated
beneficiary must have been "named" or "designated” by
the participant or the plan and must effectively have been
in place as a beneficiary as of the participant's death.
Treas. Reg. § 1.401(a)(9)-4, A-4(a). That is, new
beneficiaries cannot be added "out of whole cloth” after
the participant's death, but beneficiaries can be
eliminated after the participant's death, and those who
are left standing on the DB Determination Date will be
treated as the actual beneficiaries.

(@) Death Of Beneficiary Before DB
Determination Date. Note, however, that if anindividual
named as abeneficiary of the participant's plan survives
the participant but then dies before the DB
Determination Date, unless that beneficiary executed a
gualified disclaimer or received full distribution of the
amount to which he was entitled from the participant's
plan prior to the DB Determination Date, he will still be
considered a beneficiary of the participant's plan for
purposes of determining whether the participant had a
designated beneficiary. Treas. Reg. § 1.401(a)(9)-4, A-
4(c).

(b) Beneficiary Who Dies Before DB
Determination Date Is Determined To Be Designated
Beneficiary. If the deceased beneficiary discussed in
(@ immediately preceding turns out to be the
participant's designated beneficiary, distributions from
the participant's plan after the participant's death will be
made based on the non recal culated life expectancy of

the (deceased) designated beneficiary. Treas. Reg.
§ 1.401(a)(9)-5, A-7(c)(2). Amounts that would have
been distributed to the designated beneficiary, had he
been living, are to be paid to hissher successor
beneficiary instead. (Note: This rule in the final
regulationsis different from the rule that was proposed
in the 2001 proposed regulations).

(c) Post Death Designated Beneficiary Planning.
Because there can be a period of up to oneyear and nine
months between the participant's date of death and the
DB Determination Date (e.g., participant dieson January
1, 2003, making the DB Determination Date September
30, 2004), post-death planning opportunities exist to
"change" the designated beneficiary. For the most part,
changing the designated beneficiary will be
accomplished by means of disclaimersand " cashouts" of
less desirable beneficiaries.

(d) Post Death Planning For Successor
Beneficiaries. As noted, if the individua who is
determined to be the participant'sdesignated beneficiary
survives the participant and then dies, regardless of
whether that DB's death occurs before or after the DB
Determination Date, the DB'slife expectancy will still be
used for determining MRDs to the beneficiaries of the
participant's plan. Thus, all DB planning must be done
before the DB Determination Date. On the other hand,
once the participant has died, the DB (and all other non-
DB beneficiaries entitled to distributions from the
participant's plan, for that matter) should name a
"successor beneficiary" to take distributionsin the event
of the DB's death prior to complete distribution of all
amounts in the participant's plan. These subsequent
beneficiaries can be anyone (including entities, non-
qualifying trusts, older persons, etc.) because their life
expectancy (or lack thereof) will not change the DB
determination. Further, the concern under the proposed
regulations that the beneficiary's naming of a successor
beneficiary will disqualify the plan has been eliminated.
Treas. Reg. §1.401(a)(9)-5, A-7(c).

c. Which Designated Beneficiary "Problems* Can
Be Fixed After The Participant's Death? Under the new
rules, the possibility exists for getting rid of "bad"
beneficiariesandfor directing plan/IRA benefitsto more
desirable beneficiaries (through disclaimers) before the
DB Determination Date. Therefore, more attention
needs to be paid to post-death planning during the
shakeout period.

(1) Disclaimers. The new rules clearly take into
account the effect of disclaimers done after the
participant's death, whether the participant diesbeforeor
after RBD (there were some uncertainties regarding the
effect of disclaimers under the prior rules). Treas. Reg.
§1.401(a)(9)-4, A-4(a). Disclaimerscan beusedto "skip
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over" certain beneficiaries so that more desirable
beneficiaries will be in place by the DB Determination
Date. No matter when the participant dies, there will
always be sufficient time to do qualified disclaimers
before the date on which the participant's designated
beneficiary hasto bedetermined. Thedisclaimer option,
however, will haveto be examined right away dueto the
absolute nine month deadline for making a qualified
disclaimer.

(2) Other Post-Death DB Planning Technigues.
If "bad" beneficiaries (e.g., charities) have been named
by the participant as part of a group of multiple
beneficiaries of asingleplanor IRA and if they arefully
"cashed out" (i.e., paid the entire amount to which they
are entitled) before the DB Determination Date, then
only the (human) beneficiaries still remaining as of the
DB Determination Date will be taken into account in
determining the designated beneficiary. Treas. Reg.
§ 1.401(a)(9)-4, A-4(a). Also, in situations where
multiple beneficiaries are named jointly asbeneficiaries
of the participant's retirement plan, if separate accounts
can be created for each of them by December 31 of the
year following the year of the participant's death, then
each beneficiary will betreated asthe sole beneficiary of
his/her separate account (and, therefore, will be able to
use hig’her own life expectancy in calculating MRDs).
Treas. Reg. § 1.401(a)(9)-8, A-2. (For adiscussion of
creating separate accounts after the participant's death,
see |.B.6., infra.)) Other possible post-death actions
designedtoclarify or improvethe designated beneficiary
determination may be tried and may work as long as
completed prior to the DB Determination Date. In more
recent rulings, however, post-death trust modifications
have not been successful to "fix" a defective trust. See,
e.g., PLR 201021038 (May 28, 2010). Also, note that,
except in very limited cases (usualy involving a
surviving spouse or charities as residuary estate
beneficiaries), it is not possible to fix the "Estate" as
beneficiary after death. See, e.q., infraat 1.B.5.a.(1)(a),
for rulings involving surviving spouses.

(3 WARNING: Avoid Hasty Spousa IRA
Rollovers. Because of theincreased availability of post-
death DB planning techniques, the surviving spouse
should not rush into a spousal IRA rollover of the
participant's plans/IRAs prior to obtaining advice from
gualified tax and estate planning professionals because
that would foreclose many of the post-death planning
options. A spouse designated beneficiary may roll over
the participant's IRA into a spousal IRA rollover at any
time (even years after the participant's death), so thereis
no need to rush.

5. Required Distributions On Or After Death Of
Participant. Thereareonly six (6) post-death minimum

distribution rules, three (3) applicable if the participant
dies before RBD and three (3) applicable if the
participant dies after RBD.

a. Participant'sDeath BeforeRBD. Therearethree
rules that apply regarding distributions from retirement
plans if the participant dies before reaching his RBD.
Note that these "death before RBD" rules apply to
distributionsfrom Roth IRAs after the Roth IRA owner's
death. The so-caled "5-year rule" isnolonger themain
rule, but still applies in cases where there is no
"designated beneficiary" as of the DB Determination
Date. Hopefully, most participants will be deemed to
have a designated beneficiary by the DB Determination
Date so that the 5-year rule will not apply. It should be
noted, however, that some qualified plans mandate
distribution pursuant to the 5 year rule where the
participant dies before his RBD (whether or not the
recipient of the plan benefits qualifies as a DB under
federal tax law).

(1) No Designated Beneficiary: 5 Year Rule. If
thereisno DB asof the DB Determination Date, then the
entire amount in the retirement plan must be distributed
by December 31 of the year that contains the fifth
anniversary of the participant's death. Treas. Reg. § 1-
401(a)(9)-3, A-4(a)(2). Theretirement plan benefitsmay
either be distributed entirely in the fifth year, ratably
over thefive (5) year period, or in any other manner just
aslong as no amount remainsin the plan after December
31 of the fifth year. If a charity (not a DB) is the
participant's beneficiary as of the DB Determination
Date, there is no reason to delay distribution since a
charity is not subject to income tax on the retirement
plan benefitsit receives.

(@ Query: If Participant's "Estate" Is Plan
Beneficiary, Does Participant Have A Designated
Beneficiary? Answer:  No. The final regulations
expressly state that an estate can never be a designated
beneficiary (see Treas Reg. § 1.401(a)(9)-4, A-3 and
§1.401(a)(9)-8, A-11). Thus, if a participant has named
his"Estate" as the beneficiary of his retirement plan (or
if hisestateisthe default beneficiary per theterms of the
plan), even though the participant's Will or statelaw will
determine the ultimate beneficiaries of his "Estate” and
even though those beneficiarieswill actually receive his
plan benefits, those recipients cannot qualify as DBs.
Thus, if the participant dies before his RBD, the 5 year
rule applies.

(b) Query: Can "Estate" Be Bypassed As The
Beneficiary (i.e, Is This Beneficiary Designation
"Fixable" After Participant's Death)? Answer: No.
When the proposed regulationswerereleased in January
2001, changing the date for determining the designated
beneficiary, estate planning practitioners began
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discussing whether any post-death planning technigues
could be utilized during the shakeout period to try to
bypass the participant's estate altogether as the
beneficiary of hisretirement plan benefits and avoid the
"No DB" rule. Practitioner's posited that if the
executor/administrator of the participant's Estate were
able to "assign" or "distribute" the plan/IRA to the
beneficiaries of the Estate before the DB Determination
Date, then perhaps the 5 year rule could be avoided.
Does thistechnique work? The answer is"No" (except
in certain cases with the right facts involving spouses
and charities). Thiswasconfirmed by Marjorie Hoffman,
Attorney, Senior Technical Reviewer, Tax
Exempt/Government Entities, of the Internal Revenue
Service ("IRS'") and one of the principa authors of the
final MRD regulations, in an ALI-ABA presentation on
May 23, 2002. Thus, participants should be cautioned
against listing their "Estate" or the "Executor" of their
Estateor "per Will" asthe beneficiary of their retirement
plans. Also, a common default in qualified plan
documents and IRA agreements in the case where the
participant fails to name a beneficiary is that the
participant's benefits will be paid to his "estate," so al
plan partici pants shoul d make sure they have named both
a primary beneficiary and a contingent beneficiary of
their retirement plan.

(c) Reason For Estate Beneficiaries Failing DB
Qualification: Only Beneficiaries Named By Participant
(Or Plan) Can Be DBs. The reason why this approach
fails is due to the rule that the designated beneficiary
must be "named by" the participant (or named by the
plan). Treas. Reg. § 1.401(a)(9)-4, A-1. The final
regulations provide: "The fact that an employee's
interest under the plan passes to a certain individual
under awill or otherwise under applicable state law does
not make that individual a designated beneficiary”.
Pursuant to a similar provision in the January 2001
proposed regulations, intestate heirs of an estate seemed
tobeclearly precluded from qualifying as DBs, but those
proposed regul ations left some doubt about the status of
beneficiaries named in a Will. The final regulations
clarify that neither intestate heirs nor Will beneficiaries
can qualify as DBs where the participant (or the plan)
has named the participant's"Estate" asthe beneficiary of
his retirement plan benefits.

(2) Participant's Spouse Is Not Sole Designated
Beneficiary. If the participant has named one or more
designated beneficiaries but the participant's spouse is
not his sole designated beneficiary, MRDs from his
retirement plan after his death must be taken by the
beneficiary/ies over the (oldest) beneficiary's life
expectancy. Treas. Reg § 1.401(a)(9)-5, A-5(b) and
(©)(1). The divisor for the DB's age as of higher

birthday in the year following the year of the
participant's death (i.e., in the first distribution year) is
taken from the single life expectancy table (Single Life
Table, Treas. Reg. § 1.401(a)(9)-9, A-1). See Exhibit 3
attached. This divisor is reduced by 1 in each
subsequent year. Distributions based on the DB's life
expectancy must begin by December 31 of the year
following the year of the participant'sdeath. Treas. Reg.
§ 1.401(a)(9)-3, A-3(a) and § 1.401(a)(9)-5, A-5(b) and
(©)(1). If there are multiple beneficiaries of a single
plan/IRA and separate shares/accounts are timely
created, then each DB can use hisown life expectancy to
calculate post-death MRDs. (For a discussion of the
creation of separate accounts, see 1.B.6., infra.)

(@ "Inherited" IRA Rules. The DB's life
expectancy may not be recalculated each year in this
situation and the DB may not "roll over" the benefits to
his/her own participant IRA. IRC §408(d)(3)(C). What
a beneficiary receives on the death of the participant is
an "inherited IRA" and not a participant IRA The
"inherited IRA" must reflect the deceased participant's
name and/or otherwise indicate that it is an "inherited
IRA." For example, the "inherited IRA" may be titled
like this: "John Jones, Deceased, IRA fbo Mary Smith"
(with "fbo" representing the words, "for the benefit of"
and with Mary Smith being the beneficiary of what used
to be John Jones participant IRA before he died, but is
now Mary Smith's "inherited IRA"). While the
participant's beneficiary cannot "roll over" the
participant's IRA into a new participant IRA for the
beneficiary, the beneficiary may make atrusteetotrustee
(or custodian to custodian) transfer of an inherited plan
or inherited IRA to another custodian (to facilitate
achievement of investment objectives, for example). See
Rev. Rul. 78-406, 1978-2 C.B. 157; Rev. Proc. 89-52,
1989-2 C.B. 632; PLR 200228025 (July 12, 2992); and
PLR 9250040 (December 11, 1992).

(b) IMPORTANT: This Rule Applies To
Accumulation Trusts. An accumulation trust that is
named as the beneficiary of a retirement plan will fall
under this rule, even if the surviving spouse is a
beneficiary of the trust and even if the surviving spouse
istreated as the participant's DB dueto being the ol dest
of al of the trust beneficiaries. On the other hand,
"conduit" trusts and "grantor" trusts, discussed infra at
IV.C.3,, aretreated differently than accumulation trusts
in thisregard.

(3) Participant's Spouse Is Sole Designated
Beneficiary. If the participant hasdesignated his spouse
(or atrust for his spouse that is treated the same as the
spouse—seelV.C.3., infra) asthe sole beneficiary of his
retirement plan and he dies before his RBD, the spouse
has three options.
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(@) Spouse's Option #1: Commencement Of
DistributionsWhen Participant Would Have Attained 70
1. In this situation (participant's death before RBD), a
surviving spouse sole DB need not begin taking
minimum required distributions from the participant's
retirement plan until December 31 of the calendar year
in which the participant would have attained age 70 Y.
Treas. Reg. § 1.401(a)(9)-3, A-3(b)(2). If thisoptionis
elected, the participant's retirement planswill remainin
his name and the spouse will betaking distributions asa
beneficiary. Thus, any distributionstaken by the spouse
prior to the required beginning date for minimum
distributionswill bediscretionary and will not be subject
to the early withdrawal penalty, regardiess of the
Spouse's own age.

(i) Distribution Period For Sole DB Spouse.
When the spouse begins taking minimum required
distributions from the participant's retirement plan, she
will take them over her life expectancy, recalculated
eachyear. Treas. Reg 8 1.401(a)(9)-5, A-5(b) and (c)(2).
Thedivisor for distributionstothesole DB spouseinthis
case is taken from the single life table each year the
spouseisliving. SeeExhibit 3. Under the new rules, she
can name abeneficiary ("successor beneficiary") to take
the amount remaining in the participant'sretirement plan
upon her death (and, unless the spouse takes more than
the MRD each year, there will always be an amount
remaining in the plan in this situation due to
recal culation of the spouse's life expectancy each year),
and this will not disqualify the plan or alter the initial
DB determination. Treas. Reg. § 1.401(a)(9)-5, A-7(c).

(ii) Spouse'sDeath Before MRDs Commence.
If the sole DB spouse dies before distributions from the
participant's retirement plan have commenced, the
successor beneficiary must commence taking MRDs by
December 31 of the year following the year of the
spouse's death. MRDs to the successor beneficiary are
taken over the beneficiary's non-recalculated life
expectancy. The successor beneficiary istreated as the
spouse's DB if living on September 30 of the year
following the year of the spouse's death. Treas. Reg.
§ 1.401(a)(9)-4, A-4(b), 8§ 1.401(a)(9)-3, A-5, and
§1.401(a)(9)-3, A-3(a). If thereisno successor DB, then
the 5 year rule appliesunder these circumstances. Treas.
Reg. § 1.401(a)(9)-4, A-4(b).

(iii)  Special Limitation Applicable To
Beneficiary Spouse's New Spouse. Even if the spouse's
new spouse is her sole successor beneficiary, in this
particular situation (participant diesbeforehisRBD with
spouse as sole DB and she dies before MRDs have
commenced to her), in determining MRDs from the
participant's plan, the participant's spouse's new spouse

cannot recalculate hislife expectancy each year. Treas.
Reg. § 1.401(a)(9)-3, A-5 [last sentence] .
(iv) Spouse's Death After MRDs Commence.

If the participant's spouse dies after MRDs have
commenced from the participant's retirement plan, the
final MRD attributableto the participant's spousefor the
year of her death must first be taken and then the
successor beneficiary must commence MRDs by
December 31 of the year following the spouse's year of
death. In this situation, MRDs to the successor
beneficiary (whether such beneficiary qualifiesasaDB
or not) are based on the spouse's remaining, non-
recal culated lifeexpectancy. Treas. Reg. §1.401(a)(9)-5,
A-5(c)(2) [last sentence] .

(b) Spouse's Option #2: Rollover Of Qualified
Plan Benefits To IRA Rollover In Spouse's Name. A
surviving spousewhoisthedesignated beneficiary of the
participant's qualified plan may roll over al eligible
amounts to an IRA rollover in her own name. Treas.
Reg. § 1.408-8, A-7. She will then be treated as the
participant of her IRA rollover and, as aresult, required
distributions need not commence until her RBD. IRC
88 408(d)(3), 402(a)(7), 402(c)(9), 401(a)(9)(A).
[NOTE: Prior to January 1, 2002, however, the spouse
could not roll over the deceased participant's qualified
plan benefits to another qualified plan. Treas. Reg.
§ 1.402(c)(2), A-12(a). The Economic Growth and Tax
Relief Reconciliation Act of 2001 ("EGTRRA"), P.L.
107-16, generally effective for tax years beginning after
December 31, 2001, expanded the spousal IRA rollover
provisions to allow surviving spouses to roll over the
deceased spouse's interest in a qualified plan to certain
gualified plans in which the spouse participates. See
EGTRRA, Section 641(d) of Subtitle D - Increasing
Portability for Participants, amending IRC Section
402(c)(9).] If the spouse takes a distribution before
reaching age 59 ¥z in this situation (where she hasrolled
over the deceased participant's qualified plan into a new
plan or IRA in which she is now the participant), the
distribution will result in a penalty for early withdrawal
(unless some other exception under IRC Section 72(t)
applies) because the spouse is now the participant of the
new IRA rollover/plan in her name.

(i) After Spousal IRA Rollover: Apply Rules

With Spouse As Participant. When the spouse begins
taking MRDsfromher IRA rollover at her RBD, shewill
usethe Uniform Lifetime Table, unlessher (new) young
spouse is her sole beneficiary as of her RBD. In
determining MRDsinthissituation, therulesareapplied
with the spouse now being treated as the participant.
Treas. Reg. § 1.408-8, A-5(a).

(c) Spouse's Option #3: Spouse's Election To
Treat Participant'sIRA AsHer Own. A surviving spouse
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whoisthedesignated beneficiary of the participant'sIRA
may elect torall it over into anew spousal IRA rollover
in her own name or treat the participant's IRA as her
own. Treas. Reg. § 1.408-8, A-5(a) and A-8. The effect
of the latter is the same as a spousal IRA rollover.
Distributions from the spousal IRA rollover need not
commence until the surviving spouses RBD. IRC
8§ 408(d)(3)(C)(ii); Treas. Reg. § 1.408-8, A-5(a). If the
surviving spouse fails to take distributions from the
participant's IRA by the date that would have been the
participant'sRBD, it will be assumed that she has el ected
to treat the IRA as her own where she has not yet
reached her own RBD. Treas. Reg. § 1.408-8, A-5(b)(1);
Treas. Reg. § 1.408-2(b)(7)(ii). Again, if the spouse
takes a distribution after the date that would have been
the participant's RBD and before she reaches age 59 %5,
the distribution will result in a penaty for early
withdrawal (unless some other exception under IRC
Section 72(t) applies) because the spouse is now the
participant of the new IRA rollover in her name.

(d) Naming A Trust For Spouse's Benefit Versus
Naming Spouse Directly As Beneficiary.

(i) Naming An Entity AsBeneficiary Usually
Precludes Spousal IRA Rollover Option. The spousal
IRA rollover option will usualy only be available to a
surviving spousein situationswhere sheisthe " outright”
designated beneficiary of the participant. The spousal
IRA rollover optionwill ordinarily beforeclosedin cases
where the participant's estate or a trust created by the
participant is named as the beneficiary (even if the
spouse is the sole current beneficiary of the estate or
trust). See Treas. Reg. 8 1.408-8, A-5(a). Even if the
retirement plan actually reachesthe spouse dueto action
taken by the executor or trustee (such as a discretionary
distribution), so that she obtains "possession” of the
participant's retirement plan, the IRS takes the position
inthese casesthat because the spouseisnot receivingthe
plan benefits from the participant but from athird party,
she cannot effect a spousal IRA rollover. There are
some cases, however, based on certain important facts,
where spousal IRA rollovers have been alowed even if
an estate or trust wasthe participant's named beneficiary.
The successful spousal IRA rollover cases involve
situations where the spouse as fiduciary or beneficiary
basically has an unlimited withdrawal right over the
plan/IRA. See X., infra.

(if) No "Spouse As Sole DB" Treatment For
Accumulation Trusts, Even If Spouse Is Sole Current
Trust Beneficiary. Evenif the spouseisthe sole current
beneficiary of a trust that has been named as the
beneficiary of the participant's retirement plan (e.g., a
QTIP Trust), shewill not betreated asthe sole DB of the
participant under the rules unless the trust is either a

"conduit" trust or a"grantor" trust. Thisis because the
remainder beneficiaries of an accumulation trust could
ultimately receive distributions from the participant's
retirement plan made to the trust during the spouse'slife
and, therefore, the remainder beneficiaries have to be
considered beneficiaries along with the spouse. SeelV .,
infra.

(iii) Specia Commencement Date Option
Should Still Apply To Conduit/Grantor Trust For
Participant's Spouse. If a trust for the participant's
spouse qualifies as a conduit or grantor trust (asto the
spouse), although the IRA rollover optionwill usually be
foreclosed (except in the case of a grantor trust over
which the spouse possesses an unlimited withdrawal
power over the participant's retirement plan and
exercises it), the first spousal option discussed above
(delay in commencing MRDs until the participant would
have reached age 70 ¥%) should still be available.

b. Participant'sDeath After RBD. If theparticipant
dies on or after reaching his RBD, the commencement
date for the participant's beneficiarylies will be
December 31 of the year following the year of the
participant's death. Treas. Reg. § 1.401(a)(9)-3, A-3.
The distribution period depends on whether the
participant hasa DB by the DB Determination Date and,
if so, who it is. A "regular" minimum distribution
attributableto the participant will berequiredto be made
by December 31 of the year of the participant'sdeath (to
the extent not already paid to the participant before his
death). Treas. Reg. 8 1.401(a)(9)-5, A-4(a)(1); Treas.
Reg. § 1.408-8, A-4 and A-5(a). The post-death MRD
attributable to the participant is paid to his
beneficiary/ies. Treas. Reg. 8§1.401(a)(9)-5, A-4(a) [last
sentence] ; Treas. Reg. § 1.408-8,A-5(a) [last sentence-
involving the case where the participant's spouse is his
DBJ.

(1) No Designated Beneficiary. If there is no
DB as of the DB Determination Date, then distributions
fromtheparticipant'splan are made over the participant's
remaining, non-recal culated lifeexpectancy. Treas. Reg.
8§ 1.401(a)(9)-5, A-5(@)(2). The divisor for the
participant's age as of his birthday in the year of his
death is obtained from the Single Life Table and the
number 1 isthen subtracted in each subsequent year to
calculate the MRD for the relevant year. Treas. Reg.
§ 1.401(a)(9)-5, A-5(c)(3). MRDs to the resulting
beneficiary must commence by December 31 of theyear
following theyear of the participant'sdeath. Treas. Reg.
§1.401(a)(9)-5, A-5(a)(2) and (c)(3) and § 1.401(a)(9)-3,
A-3(a).

(2) Participant's Spouse Is Not Sole Designated
Beneficiary. If the participant has named one or more
designated beneficiaries of asingle plan or IRA, so that
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the participant's spouse is not his sole DB, then
distributions are made from the participant's plan over
the (oldest) beneficiary's non-recalculated life
expectancy or, if longer, over the participant'sremaining
life expectancy, not recalculated (this would be the
logical choiceif the DB were older than the participant
was). Treas. Reg. § 1.401(a)(9)-5, A-5(a)(1) and A-
5(c)(1). Assuming the DB is younger than the
participant was, in thefirst distribution year, the divisor
for the DB's age as of his birthday in the year following
the year of the participant's death (i.e., in the first
distribution year) is obtained fromthe Single Life Table
(see Exhibit 3 attached) and used to calculate the
minimum required distribution. In subsequent years, the
divisor isreduced by one. Treas. Reg. § 1.401(a)(9)-5,
A-5(c)(1). If the participant's non-recalculated life
expectancy is being used instead, the divisor for the
participant's age as of his birthday in the year of his
death is obtained from the Single Life Table and is then
reduced by 1 in each subsequent year. Treas. Reg.
8§ 1.401(a)(9)-5, A-5(c)(3). Distributions to the
beneficiary must commence by December 31 of theyear
following the year of the participant's death. Treas. Reg
§ 1.401(a)(9)-3, A-3(a). After the death of the
participant's DB, MRDs continue to the DB's successor
beneficiary following the same distribution schedule.
Treas. Reg. 8 1.401(a)(9)-5, A-7(c)(2).

(3) Participant's Spouse |Is Sole Designated
Beneficiary. As in the case of the participant's death
before his RBD, if the participant dies on or after RBD
and the participant's spouse is his sole designated
beneficiary, she will have certain additional options not
available to other beneficiaries.

(8) Spousal IRA Rollover Option. One option
available to a spouse who is the sole DB of the
participant's qualified plan is the spousa IRA rollover,
discussed supra at 1.B.5.a.(3)(b). Another option
available to the spouse who is the sole DB of the
participant's IRA is the election to roll over the
participant's IRA into her own IRA or to treat the
participant's IRA as her own, also discussed supra at
I.B.5.a.(3)(c). Ineither case, the spouse's RBD will then
be used for commencing distributions since shewill now
be the participant of her new IRA rollover.
REMINDER: The spousa IRA rollover option will
usually not be available if the participant has named a
trust for the spouse (versus the spouse directly) as the
beneficiary of hisretirement plan, unlessthe spouse has
a complete withdrawal right over the plan benefits
passing to the trust. See X., infra.

(b) Spouse As Participant's Sole Designated
Beneficiary. If the spouse is named as the participant's
sole designated beneficiary and she does not utilize one

of theoptionsdescribed in (a) immediately preceding, in
the situation wherethe participant diesafter reaching his
RBD, the spouse must commence distributions from the
participant's plan to herself on or before December 31 of
the calendar year immediately following the calendar
year of the participant's death, taking distributions from
the participant'sretirement plan over her lifeexpectancy,
recalculated each year. Treas. Reg. § 1.401(a)(9)-5, A-
5(c)(2) and § 1.401(a)(9)-3, A-3(b)(1). During her life,
the spouse utilizesthedivisor fromthe Single Life Table
in each distribution year to determine the minimum
required distribution for that year. See Exhibit 3. The
final regulations added another option for beneficiaries
of participantswho die after their RBD. If the deceased
participant'sremai ning, non-recal cul ated life expectancy
would be longer than the sole DB spouse's recal culated
life expectancy (e.g., the surviving spouse is quite a bit
older than the deceased participant was), then the sole
DB spouse can opt to use the deceased participant's
remaining, non-recal culated life expectancy to calculate
MRDs, instead of using her own recalculated life
expectancy. See Treas. Reg. 8 1.401(a)(9)-5, A-5(a)(1).

(c) Distributions On Death Of Sole DB Spouse.
After the spouse's death in this situation (where
participant died on or after RBD and his spouse took
MRDs as the participant's sole DB), the spouse's
successor beneficiary will take MRDs over the spouse's
remaining life expectancy, not recalculated (i.e., the
divisor for the spouse's age as of her birthday in the year
of her death is obtained from the Single Life Table and
is then reduced by 1 in each subsequent year). Treas.
Reg. § 1.401(a)(9)-5, A-5(a)(1) and A-5(c)(2). A fina
MRD attributabl e to the spouse must betaken in the year
of her death (to the extent not taken by her before her
death). Treas. Reg. § 1.401(a)(9)-5, A-4(a)(1). The
spouse’'s successor beneficiary is determined on
September 30 of the year following her date of death.
Treas. Reg. 8§ 1.401(a)(9)-4, A-4(b). The successor
beneficiary must commence MRDs by December 31 of
the year following the year of the spouse's death. Treas.
Reg. § 1.401(a)(9)-3, A-3(a).

6. Creation Of Separate Accounts After Participant's
Death. If aparticipant has named multiple beneficiaries
of a single plan or account, assuming the participant's
beneficiary designation is worded appropriately (or at
least is not worded inappropriately), the individual
beneficiaries of the participant's plan can separate their
shares into separate accounts, even if the participant did
not mandate separate accounts in his beneficiary
designation. If the separation occurs by December 31 of
theyear following theyear of the participant's death, and
is done in accordance with the method required by the
regulations (basically, pro rata and taking into account
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all distributions since date of death), then each
beneficiary can use higher own life expectancy for
determining MRDs from his’her separate account.
Treas. Reg. § 1.401(a)(9)-8, A-2(2) [third sentence]. In
fact, the participant's plan can be divided into separate
accounts at any time after the participant's death
(assuming the beneficiary designation is worded
appropriately andthedivisionisdonein accordancewith
the regulations); however, if the separation occurs after
the December 31 deadline noted above, it will not
change the DB — in other words, each beneficiary of a
separate account created after the applicable December
31 date must still calculate MRDs using the oldest DB's
lifeexpectancy. Evenlatecreated separate accountsmay
still be desirable for investment/management reasons,
however.

a  Separate Accounts. Issues Relating To
Beneficiary Designation Wording. Due to the wording
used in the final regulations, it appears that only
"fractional" or "percentage" interests in a beneficiary
designation can qualify for separate account treatment.
See Treas. Reg. § 1.401(a)(9)-8, A-3(a). Thus, the type
of wording in a beneficiary designation that will allow
separate accounts to be created post-death will be
something like "equally to my children" or "in equal
shares to the following named beneficiaries’ or a
designation specifying factions or percentages of the
plan to various beneficiaries.  Another type of
beneficiary designation that could lend itself to separate
account treatment would be one that specifies a
pecuniary amount to one or more beneficiaries, with the
remaining balance to one or more other beneficiariesin
equal or unequal shares. In this situation, however, the
beneficiaries of the pecuniary amountswould haveto be
"cashed out" by the DB Determination Date (so that they
can be ignored as beneficiaries), leaving only the
beneficiarieswho are entitled to the remaining portion or
fractional shares of the plan to be considered with
respect to the designated beneficiary determination.

(1) Problem: Division Of Retirement Plan
Benefits Among Multiple Beneficiaries |s Not Provided
For In Beneficiary Designation. Wording such as"tothe
Trustee named in my Will" or "to the Trustee of
Participant'sLiving Trust" isnow clearly problematicin
terms of allowing multiple beneficiaries under the Will
or Living Trust to create the type of separate accounts
that would enable each beneficiary to use his’her own
life expectancy for calculating minimum required
distributions. See, e.g., PLR 200349009 (December 5,
2003); PLRs 200317041, 200317043 and 200317044
(April 25, 2003); PLR 200234074 (August 23, 2002);
and PLR 200208031 (February 22, 2002). Thisistrue
even if the Will (or Living Trust) distributes the

participant's estate equally to his children and evenif the
children take their shares outright. This is because the
IRS takes the position that the separation of benefitsis
not occurring in (or by reason of) the participant's
beneficiary designation, but elsewhere and due to
someone else's (i.e., the Trustee's) action. In PLR
200317041, the IRS stated it this way in the case of
benefits passingto aLiving Trust, and thereafter divided
into subtrusts: "... the 'Final' Regulations do preclude
'seperate [sic] account' treatment for Code § 401(a)(9)
purposeswhere amountspassthrough atrust." Thesame
would be true for amounts passing "through" an estate
(and, of course, inthat case therewoul d be the additional
problem of an estate not qualifying as a designated
beneficiary).

(2) Problem: Remainder Beneficiaries Of
Accumulation Trusts Are Considered In Determining
Designated Beneficiary. Incaseswherethe Participant's
retirement plan benefits will pass into trusts that could
accumulate plan benefit distributions during the lifetime
of the primary beneficiary ("accumulation trusts"), the
final regulations, as interpreted by a number of private
letter rulings, indicatethat the remai nder beneficiaries of
the trust must be taken into account in determining
whether there is a designated beneficiary. See, eg.,
PLRs 200235038-200235041 (August 30, 2002); PLRs
200317041, 200317043 and 200317004 (April 25,
2003); and PLR 200228025 (July 12, 2002). Thus, true
separate account treatment may not be available in the
accumulation trust context, even if the division of
benefitsamong thetrustsis spelled out inthe beneficiary
designation itself (versus in the Will or Living Trust
Agreement).

(3) Does Failing To Obtain Separate Account
Treatment Matter? Whether separate account treatment
is necessary or desirablein aparticular case depends on
the participant's estate plan. For example, if the
participant's retirement plan benefits passto the Trustee
in hisWill, to be all ocated between the Bypass Trust and
the Marital Trust in such amounts as the Trustee
determines, it should not matter whether separate
account treatment is available if the participant's
surviving spouse is the oldest beneficiary of both trusts
(and is treated as the DB). For another example, if the
Trustee in the Will (in genera) is named as the
beneficiary of the participant's IRA in the beneficiary
designation form, and if the Trusteeisdirected by aWill
provision to divide the IRA equally among the
participant's three children, who are 37, 36 and 34 years
old, even if the IRA is divided in a timely, correct
manner after the participant's death, all three children
will haveto usethe 37 year old child'slife expectancy in
calculatingthe MRDsfromtheir separateinherited IRAs
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because the separation of benefits did not occur in the
beneficiary designation itself. The difference in life
expectancy between age 37 and age 34 isreally not that
significant, however (see SingleLife Tableat Exhibit 3).
Evenif all three children must use the oldest child'slife
expectancy to calculate MRDs, they may till find it
desirable to create separate inherited IRAs for
management/investment reasons. See, eg., PLRs
200235038-200235041 (August 30, 2002). If separate
account treatment is desired in this case, the beneficiary
designation itself should specify the shares or
percentages passing to each child. Examplesof wording
that could be used and that should allow for the creation
of separate accounts after the participant's death can be
found, for example, in Exhibits 8, 9, 13, 14 and 16 (see
commentsand footnotesto exhibits). Suppose, however,
in the situation discussed above, the beneficiary
designation itself provides for separate shares for each
child, but the share passing to the youngest child is
subject to an age 35 contingent trust created in the
participant's Will. If the separate trust for that childisa
conduit trust, thentrue separate account treatment should
be available. On the other hand, suppose (i) the 34 year
old hasno children, (ii) per thetermsof thetrust, thetwo
older siblings of the 34 year old are the remainder
beneficiaries of hiscontingent trust if he diesbefore age
35 (without children), and (iii) the trust isin the form of
an accumulation trust. In that case, the 37 year old
remainder beneficiary would betreated as the DB of the
share held in the 34 year old child's trust and the 37 year
old's life expectancy would be used to calculate MRDs
payable to the 34 year old child's trust. See PLR
200228025 (July 12, 2002) and 1V.D.2. Therefore, true
separate account treatment would not beavailableinthat
casefor the youngest child regardless of where and how
the separation of benefits occurs.

b. Method For Division Into Separate Accounts
After Participant's Death. Thefinal regulations provide
that separate accounts are separate portions of the
participant's benefit reflecting the separate interests of
the participant's beneficiaries under the plan as of the
date of theparticipant'sdeath. Treas. Reg. §1.401(a)(9)-
8, A-3. All post-death investment gains and losses,
contributions and forfeitures that occur between the
participant's date of death and creation of the separate
accounts must be allocated on aproratabasis. Plus, any
distribution(s) made during that time period must be
allocated to the separate account of the beneficiary/ies
receiving the distribution(s). Treas. Reg. § 1.401(a)(9)-
8, A-3.

c. Ambiguities In Final Regulations Regarding
Separate Accounts. The final regulations contain many
ambiguities regarding separate accounts. Hopefully,
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some of these ambiguities will be clarified in the near
future (some have already been clarified).

(1) Effective Date Of Separate Account
Treatment. The effective date for calculating MRDs
when separate accounts are established after death was
not entirely clear in the final regulations. The wording
used, that the minimum distribution rules are applied
separately to each separateaccount "for yearssubsegquent
to the calendar year containing the date on which the
separate accounts were established...", made it appear
that MRDs will be calculated separately for each
separate account beginning in the year after the account
is established. See Treas. Reg. § 1.401(a)(9)-8, A-2(a),
original version (emphasis added). For example, if the
participant dies in Year 1 having named multiple
beneficiaries of his plan in his beneficiary designation
form, and, after the designated beneficiary has been
determined on September 30 in Year 2, separate
accounts are established by December 31 of Year 2
(making each beneficiary of a new separate account the
designated beneficiary of his’her own separate account),
are MRDs for al of the beneficiaries for Year 2
determined based on the life expectancy of the DB
determined on September 30 of Year 2, with separate
account treatment only becoming available to each
beneficiary in Year 3, or can each beneficiary of each
new separate account use his/her ownlife expectancy for
calculating MRDsin Year 2? The answer was clarified
in Treasury Decision 9130, dated June 14, 2004,
effectivefor calendar yearsbeginningonor after January
1, 2003. T.D. 9130 removes Treasury Regulation
Section 1.401(a)(9)-6T and modifiesthefirst sentence of
Paragraph (a)(2) of Treasury Regulation Section
1.401(a)(9)-8, A-2, to provide that if the participant's
retirement plan/IRA is actually divided into separate
accounts by the end of the calendar year following the
year of the participant's death, then the beneficiariesmay
avail themselves of separate account treatment for
determining MRDs beginning in the year following the
year of the participant's death. See Treas. Reg.
§ 1.401(a)(9)-8, A-2 (a)(2), as modified by T.D. 9130.
Thus, in the example above, each beneficiary can use
his’lher own life expectancy for calculating MRDs
beginningin Year 2.

(2) How Are Separate Accounts "Established"?
The final regulations introduced the concept that
establishing separate accounts means doing something
more than recognizing that multiple beneficiaries of a
participant'sretirement account have separateinterestsin
the account. This is because, prior to the fina
regulations, the definition of "separate account” in both
the 1987 proposed regulations and the 2001 proposed
regulationsused theterm" portion" to describeaseparate
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account, indicating that the separate account concept was
primarily an accounting rule, while the final regulations
added the action verb, "establish", to the separate
account requirements. See Treas. Reg. § 1.401(a)(9)-8,
A-3. So, how is a separate account actually established
under the final regulations? The safest approach would
be for the IRA custodian/trustee to create new accounts
for the beneficiaries (i.e., a separate "inherited IRA"
account for each beneficiary) and then transfer from the
deceased participant's original IRA the proportionate
amount (taking into account the post-death adjustments
delineated in the final regulations) belonging to each
beneficiary to that beneficiary's new separate account by
December 31 of the year following the year of the
participant'sdeath. All of the new separate accountswill
be"inherited IRAS" and, assuch, will retain the deceased
participant's name, but wording such as "for the benefit
of", followed by the name of the beneficiary.
Subsequent to establishment of the separate accounts,
any beneficiary who wantsto move his separate account
to another financial institution can accomplish that by a
"trustee to trustee" transfer. See previous discussion at
I.B.5.a.(2)(a).

7. Effective Dates. The final regulations state that
for purposesof cal culating M RDsfromaccount balances
or benefits in existence on or after January 1, 1985, the
new rules are effective beginning on or after January 1,
2003. Treas. Reg. 8§ 1.401(a)(9)-1, A-2(a). For
determining MRDs for calendar year 2002, taxpayers
may rely on the final regulations, the January 2001
proposed regulations or the 1987 proposed regul ations.
Vol. 67, No. 74, Federal Register (April 17,2002), Rules
and Regulations, Required Distributions from
Retirement Plans, Summary: Effective Date.

a. Transitional Rules. Allegedly, the new rules
apply for calendar years beginning on or after January 1,
2003, even if the participant died prior to January 1,
2003. The rules further state that, in such a case, the
designated beneficiary and the applicable distribution
period must be redetermined under thenew rules. Treas.
Reg. § 1.401(a)(9)-1, A-2(b)(1).

b. Relief From 5 Year Rule. A beneficiary stuck
with the 5 year rule under the prior proposed regulations
who can qualify for alife expectancy distribution under
the new rules may switch to the life expectancy method
as long as al amounts that should have been taken
pursuant to the life expectancy method are actually
distributed by the earlier of December 31, 2003, or the
end of the originally applicable 5 year period. Treas.
Reg. § 1.401(a)(9)-1, A-2(b)(2).

C. Relief For Failure To Provide Trust
Documentation. If a trust failed the trust regulatory
requirements solely due to not providing a copy of the
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trust document to the plan administrator by October 31
of the year following the year of the participant's death,
that default can be cured by providing the required trust
documentation to the plan administrator by October 31,
2003. Treas. Reg. 8 1.401(a)(9)-1, A-2(c).

8. Reporting Requirements. The January 2001
proposed regulations attempted to impose on IRA
trusteesand custodiansthe samereporting responsibility
applicable to administrators of qualified plans. That is,
IRA trustees and custodians were directed to report the
amount of an IRA owner's MRD from his IRA. A
significant number of financial institutions sponsoring
IRA accounts strenuously objected to this requirement.
As a compromise, the final regulations left this matter
somewhat incomplete. The Service has authority to
determine the extent to which IRA trustees and
custodiansmust report IRA information. In conjunction
with this provision, Notice 2002-27, 2002-18 IRB 814
(April 16, 2002) has been issued, which specifies that,
beginning in 2004, IRA trustees and custodians must
identify to the IRS each IRA from which a MRD is
requiredtobemade. AlthoughthelRA trustee/custodian
does not need to report the amount of the MRD to the
IRS, beginning in 2003, it must either provide such
information to the IRA owner or offer to calculate the
amount for the|RA owner uponrequest (andif requested
to do so, must calculatethe MRD). The Servicestill has
concerns regarding compliance with the MRD rules by
taxpayers and is likely going to continue to impose
reporting requirements on trustees and custodians of
IRAs similar to those imposed on administrators of
qualified plans.

C. Taxation Overview.

1. Income Taxation. For the most part, distributions
from retirement plans are taxed as ordinary income upon
receipt. See IRC § 72 and §408(d). Only itemssuch as
nondeductible participant contributions, amounts the
participant included in income due to life insurance
coverage, and loan repayments treated as taxable
distributions, etc., are considered areturn of basis (and,
therefore, non-taxable). IRC § 72. The participant's
basis in the plan must be reduced by any amounts
distributed before his annuity starting date that were
treated as areturn of hisinvestment. IRC 8§ 72(b)(4)(B).

a. Special Income Tax Rules.

(1) TenYear Averaging. Tenyear averaging will
not be discussed in thisoutline because such treatment is
only avail ableto thosewho qualify under thetransitional
rule. See Tax Reform Act of 1986, P.L. 99-514, Section
1122(a)(2)(A). The transitional rule is generally
available only to participants (or beneficiaries of
deceased participants) who had attained age 50 before
January 1, 1986 (i.e., for participants born before 1936).
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(2) Capita Gain Treatment. Capital gain
treatment for certain plan distributions will not be
discussed in this outline because such treatment is only
availabletothosewho qualify under thetransitional rule.
See Tax Reform Act of 1986, P.L. 99-514, Section
1122(b)(2)(D). The transitional rule is generaly
available only to participants (or beneficiaries of
deceased participants) who had attained age 50 before
January 1, 1986 (i.e., for participants born before 1936).

(3 Five Year Averaging. Under 5-year
averaging, alump sumdistribution from aqualified plan
(not anIRA) istaxed separately from other income of the
recipient.t. The amount of tax is determined by
multiplying by 5 the amount of tax, using the single
taxpayer rate, on 1/5 of the excess of the total taxable
amount of the lump sum distribution over the minimum
distribution allowance. The minimum distribution
allowance is equal to the lesser of $10,000 or ¥z of the
total taxable amount of the lump sumdistribution for the
taxableyear, reduced (but not below zero) by 20% of the
amount (if any) by which such total taxable amount
exceeds $20,000. See IRC § 402(d)(1). Once the total
taxable amount reaches $70,000, the minimum
distribution allowance is eiminated. If there are
multiple beneficiaries, each beneficiary may elect
whether to take special averaging treatment or, with
respect to a participant or spouse beneficiary only, roll
thedistributioninto an IRA rollover. If 2 or moretrusts
or individuals are beneficiaries, a tentative tax is
determined on the aggregate amount, regardiess of
whether each recipient elects special averaging, and is
then apportioned according to the relative amount that
each recipient receives. IRC 8 402(d)(2)(D). Five (5)
year averaging was available through December 31,
1999, and is no longer available (beginning January 1,
2000) as a result of repeal by the Small Business Job
Protection Act of 1996. P.L. 104-188, Section 1401,
amending Code Section 402(d).

b. Rollovers.

(1) Rollover By Participant. Thetaxable portion
of aqualified plan distribution received by a participant
upon separation from service may be rolled over by the
participant to another qualified plan or an IRA rollover,
thereby continuing tax deferral until the participant's
RBD (or as allowed under the minimum distribution
rules). IRC §402(c). [NOTE: Asaresult of EGTRRA,
P.L. 107-16, beginning in 2002, participantsin qualified
plans have been able to roll over to certain other
gualified plansor to an IRA rollover not just the taxable
portion of their benefits, but the after-tax portion aswell.
See EGTRAA, Section 643 of Subtitle D -- Increasing
Portability for Participants, amending IRC Section
402(c)(2).] The participant has sixty (60) days from
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receipt of thelump sum distribution to maketherollover.

IRC §402(3). Theentiredistribution need not berolled
over (and non-taxable amounts, such as nondeductible
employee contributions, may not be rolled over before
2002); however, any taxable amount not rolled over will
be subject to ordinary income tax in the year of receipt.
IRC 8§ 402(a). Withholding in the amount of 20% will
automatically occur unless the participant directs a
trustee to trustee transfer (i.e., a"direct" rollover). See
IRC 88 402, 403, and 3405(c). If 20% is withheld, the
participant must replace it within the sixty (60) day time
period or it will be treated as a taxable distribution,
subject to income tax.

(2) Rollover By Spouse Designated Beneficiary.
A surviving spouseisthe only beneficiary of a deceased
participant who may roll over the taxable amount of the
participant's qualified plans to an IRA rollover or to
another qualified plan and be treated as the participant
(the latter option being available on or after January 1,
2002). IRC § 402(c)(9). [EGTRRA, P.L. 107-16,
generally effective for tax years beginning after
December 31, 2001, expanded the spousal IRA rollover
provisions to allow surviving spouses to roll over the
deceased spouse's interest in a qualified plan to certain
qualified plans in which the spouse participates. See
EGTRRA, Section 641(d) of Subtitle D - Increasing
Portability for Participants, amending IRC Section
402(c)(9).] She may aso elect to treat the participant's
IRA asher own or roll over any of the participant'sIRASs
into anew IRA rollover in her name. Seel.B.5.a.(3) and
1.B.5.b.(3), supra.

c. Inherited Retirement Plans.

() "Inherited" Qualified Plans Before the
Pension Protection Act. Unfortunately, many qualified
plans require non-spouse beneficiaries of a deceased
participant'sinterest inthe plan totake either alump sum
distribution or distribution over avery short number of
years of the participant's entireinterest inthe plan. This
plan requirement is not based on federal tax law, but is
included for the administrative convenience of the
company sponsoring the plan. If such afull distribution
had occurred before the end of 1999, 5-year averaging
would have been available to the beneficiary to help
alleviate the income tax burden. Once 5-year averaging
went away, the beneficiary who had to take a large
distribution of the amount inherited from the deceased
participant's qualified plan in a single year had to pay
income tax on the entire taxable amount received in that
oneyear. (Remember that, because qualified plans and
IRAS are "income in respect of a decedent” or "IRD",
they do not get a step up in basis at death. IRC
§1014(c).) Some qualified plansdo permit non-spouse
beneficiaries to take distribution of the participant's
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interest in the plan pursuant to the minimum distribution
rules, allowing a designated beneficiary to use hisher
life expectancy for calculating MRDs from the inherited
plan/IRA after the participant's death. Some plans that
don't require an immediate lump sum distribution of the
entireinherited plan amount may require distribution to
the participant's beneficiary pursuant to the 5-year rule,
even if another method would be permitted under the
federal rules. The reason for these policies is that
administratorsof qualified plansdo not want to maintain
distribution responsibility for anyone other than the
participant and his spouse.

(@) Inherited Qualified Plans After The Pension
Protection Act. The Pension Protection Act of 2006
("PPA™) fixed the problem for beneficiaries who
inherited qualified retirement plansthat required amore
rapid distribution than the federal tax laws allowed.
Thus, for the first time, non-spouse beneficiaries of
gualified plans became able to make a direct rollover
(i.e., atrustee to trustee transfer) of the inherited plan
benefits to an "inherited IRA". The purpose of this
portion of the PPA was to enable designated
beneficiaries of qualified plans to use alife expectancy
payout for their inherited plan benefits. This essentially
put designated beneficiaries of qualified plans on the
same footing as designated beneficiaries of IRAs.
Unfortunately, it was unclear from the PPA, when first
passed, whether qualified plan documents had to be
amended to allow this type of rollover. The answer
turned out to be "Yes'. Thus, many persons who
inherited an interest in aqualified plan shortly after PPA
became law were not able to do atax-freerollover to an
inherited IRA because the qualified plan did not permit
it. So, in response to this problem, Congress passed the
Worker, Retiree and Employee Recovery Act of 2008,
providing that, beginning in 2010, all employer plans
must be amended to allow non-spouse beneficiaries to
make a direct rollover of inherited plan benefits to an
inherited IRA. Between 2006 and 2010, qualified plans
could be amended to allow the direct rollover (and
many-but not all—plans did so during that time). Today,
al qualified plans must allow the direct rollover of an
inherited plan to an inherited IRA.

(2) "Inherited" IRAS. IRAS passingto non-spouse
beneficiaries upon the participant's death must remainin
the deceased participant's name since non-spouse
beneficiaries are not permitted to roll over the deceased
participant's IRA to a new participant IRA in their own
name. IRC §408(d)(3)(C). (Itispermissibleto statethat
the deceased participant'sIRA is"held for the benefit of
thenamed beneficiary.) If thebeneficiary wantsto move
the inherited IRA to another institution (to achieve
his/her investment objectives, for example), he/she can
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do so by effecting a"trustee to trustee" or "custodian to
custodian” transfer, which is not a rollover (again, the
inherited IRA remainsin the deceased participant'sname
for the benefit of the beneficiary). See Rev. Rul. 78-406,
1978-2 C.B. 157; Rev. Proc. 89-52, 1989-2 C.B. 632;
PLR 200228025 (July 12, 2002); PLR 9250040, supra.
Thesedays, distributionsfrominherited IRAscanamost
always be made according to the minimum distribution
rulesinthe Code (ten year ago, some |RA custodiansand
trusteeslimited distributionsto the 5-year rule, evenif a
longer deferral would have been permitted under the
federa rules). Also, ten years ago, some IRA sponsors
disallowed continued distribution per the minimum
distribution rules when the participant's designated
beneficiary died and the inherited IRA passed on to
his’her beneficiary. Currently, however, because the
"new" rules clearly alow the designated beneficiary to
name a successor beneficiary to receive the amounts
remaining in the inherited IRA upon his’her death, IRA
custodians and trustees permit continued MRDs to the
successor beneficiary (based on the same distribution
period that applied to the DB).

d. $5,000 Death Benefit Exclusion. Prior to repeal
by the Small Business Job Protection Act, a$5,000 death
benefit exclusion from income tax was available to
recipientsof death benefitsfrom aparticipant'squalified
plan (but not IRAS) under Section 101(b) of the Code.
Repeal of this exclusion became effective for decedents
dying after August 20, 1996.

2. Edtate Taxation.

a. Genera Rule. Under current law, a deceased
participant'sinterest in retirement plans as of his date of
death isincluded in his gross estate under either Code
Section 2033 or Section 2039. Prior to 1983, however,
the value of a participant's interest in a qualified plan
was completely excludible from his gross estate if 10-
year averaging was hot elected and the plan benefits
were not payable to his "Estate'. The Tax Equity and
Fiscal Responsibility Act of 1982 (TEFRA) reduced this
unlimited exclusion for qualified plan benefits to
$100,000 for decedents dying after December 31, 1982.
P.L. 97-248, Section 245(a)(b). After December 31,
1982 and through December 31, 1984, $100,000 of the
value of the decedent's interest in qualified plans was
excluded from hisgrossestate. Asaresult of the Deficit
Reduction Act, the $100,000 exclusion was repealed for
participants dying after December 31, 1984. P.L. 98-
369. Thereafter, no amount was excluded unless a
transitional ruled applied.

b. Two Transitional Rules May Still Provide
Exclusion From Participant's Estate For Qualified Plans
Benefits. While estatesthat can take advantage of these
rules are few now, this should still be checked.
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(1) Unlimited Exclusion. If a participant
separated from service before January 1, 1983, aslong as
the form of his benefit was not changed after that date or
at any time prior to hisdeath, hisinterest inthat qualified
plan would not haveto beincluded in his estate upon his
death.

(2) $100,000 Exclusion. If aparticipant separated
from service after December 31, 1982 and before
January 1, 1985, and did not (or does not) change the
form of his benefit prior to his death, then $100,000 of
his qualified plan may be excluded from his estate upon
his death.

c. Estate Tax Transitional RulesNot Applicable To
IRAs. TheIRS has ruled that the estate tax transitional
rulesdo not apply to IRASs, including IRA rolloversfrom
gualified plans. Rev Rul. 92-22, 1922-1 C.B. 313; TAM
9144046.

d. Caution Advised. If aparticipant could qualify
for one of these estate tax transitional rules, he should
exercise caution before making changes to the form of
his benefits and/or before making an IRA rollover
(which will cause loss of the exclusion).

D. Penalty Taxes. Be aware that the Code provides
penalties for violating the minimum distribution rules.

1. Premature Distributions. If a participant takes
distributions from his retirement plan/account before
reaching age 59 ¥ and one of the exceptions is not
available, in addition toincometaxesonthedistribution,
a 10% penalty will have to be paid. SeeIRC § 72.

2. Late Or Insufficient Distributions. If the
participant or his beneficiary fails to take at least the
minimum required distribution amount by the due date,
a 50% penalty will apply (in addition to income taxes
due on the required distribution in the year actually
taken). See IRC § 4974(a).

3. Elimination Of Penalty Taxes On Excess
Accumulations And Distributions. The Small Business
Job Protection Act of 1996 suspended the 15% penalty
on excessretirement distributions for amountsreceived
in 1997, 1998 and 1999. P.L. 104-188. The Taxpayer
Relief Act of 1997 repeal ed both the excessdistributions
tax and the excess accumulations tax for distributions
made and for estates of decedents dying after December
31, 1996. P.L. 105-34, Section 1073(a).

E. Spousal Rights. Effectivefor planyearsafter 1984,
a retirement plan will not be qualified under Section
401(a) of the Code unlessit provides certain benefits to
the participant's spouse. These benefits were generally
added by the Retirement Equity Act of 1984 (REA), P.L.
98-397, and amended (retroactively) by the Tax Reform
Act of 1986, P.L. 99-514.

1. Two Required Spousal Benefits For Certain Plans.
defined benefit plans and certain defined

All
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contribution plans(thosethat are subject totheminimum
funding standards under Code Section 412, such as
money purchase pension plans), must provide the
following survivor annuity benefits:

a. QJSA. If a married participant isliving on his
annuity starting date, the plan must pay his accrued
benefit in the form of a qualified joint and survivor
annuity ("QJSA"). IRC 8§ 401(a)(11)(A)(i).

b. QPSA. If amarried participant dies before his
annuity starting date and is vested in any portion of his
accrued benefit, the plan must provide his surviving
spouse with a qualified preretirement survivor annuity
("QPSA"). IRC § 401(a)(11)(A)(ii).

2. Spousa Benefit Requirements For Other Plans.
Even those plans that are not subject to the QJSA and
QPSA requirements, such as profit sharing plans and
stock bonus plans, must satisfy certain rulesto avoid the
QJSA and QPSA requirements. The following
conditions must be met:

a. Spouse Must Be Beneficiary. The plan must
providethat if the participant ismarried at thetime of his
death, his vested accrued benefit will be paid in full to
his surviving spouse unless she consents to the naming
of another beneficiary. IRC § 411(a)(11)(B)(iii)(l).

b. No Annuity Rule. The participant must not elect
to receive benefits from the plan in the form of alife
annuity. IRC § 411(a)(11)(B)(iii)(11). If he does, the
plan must provide that the QPSA and QJSA rules will
then apply to all of his plan benefits (except in cases
where separate elections are made for segregated
benefits or shares in the plan and there is a separate
accounting for the account balance subject to the
election). Treas. Reg. § 1.401(a)-20, A-4.

c. Not A Transferee Plan. To omit offering
survivor annuities, the profit sharing or stock bonus plan
must not be atransferee from adefined benefit plan (that
would have been required to pay a survivor annuity).
IRC 8§ 411(a)(12)(B)(iii)(I11).

3. Additiona Technica Rules. Thereare numerous
additional technical rules relating to these spousal
benefits, most of which are beyond the scope of this
outline.

4. Waivers And Consents. For purposes of this
outline, however, therulesregarding how the participant
and his spouse can elect out of the required spousal
benefitsis relevant.

a. Participant's Waiver. A plan that must provide
QPSA and QJSA benefits must also permit the
participant to waive that form of benefit. The waiver
must be in writing in order to be effective. IRC
8 417(a)(2)(A)(i). A plan must also give the participant
the opportunity to revoke his waiver of the spousal
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annuity form of benefits within the relevant election
period. IRC 88 417(a)(1) and 417(a)(2).

b. Spousa Consent To Waiver. The participant's
waiver of the spousal annuity benefits provided by
defined benefit plans, or the spouse's right to receive
benefits from defined contribution plans, will only be
effective if the participant's spouse consents to the
waiver. The spouse's consent must be in writing and
must be acknowledged before a representative of the
plan administrator or a notary public. IRC
8 417(a)(2)(A)(i) and (iii).

(1) General Consent. A spouse may execute a
general consent, consenting both to the waiver of the
annuity form of benefits, if applicable, and to the
designation by the participant of another beneficiary. If
the spouse gives a full, general consent, no further
consent will be required as to any subsequent changein
beneficiary. Treas. Reg. § 1.401(a)-20, A-31(a).

(2) Specific Consent. A spouse may specifically
consent to waiver of just one particular form of benefit,
or to waiver of all spousal benefits. Further, the spouse
may consent to the naming of one particular beneficiary
(only). Inthe case of a specific consent by the spouse,
subsequent changes by the participant, other than the
participant's subsequent waiver of his revocation of the
spousal annuity form of benefits, will be ineffective
without spousal consent. Treas. Reg. § 1.401(a)-20, A-
31(a).

(3) Optiona Form Of Benefit Identified. Evenin
the case of ageneral consent by a spouse, for plan years
beginning after 1986, the waiver and/or consent
regarding the QJSA must specify the alternative form of
benefit that is selected by the participant. Treas. Reg.
§ 1.401(a)-20, A-31(b).

c. Sample Language. The IRS has published
sample language that can be used to waive the spousal
annuity form of benefits and to consent to receiving
benefits in a form other than the QJSA and QPSA for
plans required to pay them. Also included is sample
language that can be used to waive the spouse'sright to
receive benefits from defined contribution plans. See
Notice 97-10, 1997-1, C.B. 370.

d. Consideration To Spousal Rights. Because of
the spousal rightsin retirement plans, theserulesmust be
taken into account whenever a participant desires to
name someone other than his spouse (such as atrust) as
the beneficiary of his retirement plans.

F. Community Property Laws. In 1997, the U.S.
Supreme Court decided Boggsv. Boggs, 177 S.Ct. 1759
(1997). Boggs is an important case that al estate
planning practitionersneed to understand. Notethat the
Court in Boggs did not say that the spouse of aqualified
plan participant, known as the non-participant spouse
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("NPS"), does not own acommunity property interestin
the participant's qualified retirement plans that accrued
during the marriage while the couple was living in a
community property state. Further, the Boggs case does
not override the Texas Constitution or the Texas Family
Code or Texas case law, including such cases as Allard
v. Frech, 754 SW.2d 111 (Tex. 1988), cert. denied, 109
S.C. 788 (January 8, 1989). In fact, federal law (still)
recognizes community property law in most cases and
under most circumstances. Only rarely can federal law
ignore state property law. In order to "preempt" (or,
override) state property law, including state marital
property law, a federal court must specifically find,
under thefactsin aparticular case, that aparticular state
law conflicts with federal law in away that hinders the
effectiveness of thefederal law. In the case of qualified
plans, the inclusion of statutory provisions relating to
gualified domestic relations order isjust one exampl e of
federal law's recognition of spousal rights, including
state community property ownershiprights. Further, the
additional provisionsfoundthroughout the Coderelating
to community property indicate Congress recognition of
the community property regime. Unfortunately, since
the majority of states are not community property states,
most lawmakers and judges understanding of
community property law is not well developed and,
therefore, erratic treatment often results. However,
Boggs clearly does not stand for the proposition that
gualified plans owned by acouplelivingin acommunity
property state are not community property. It standsfor
something else.

1. Devisahility Issue. Whether the NPS hastheright
to dispose of her community property interest in the
participant's qualified plans upon her death if sheisthe
first spouse to die is a separate issue from underlying
ownership. The Boggs case does provide aclear answer
to thisissue.

a Qualified Plans - No Right Of Disposition.
Although the Boggs casearosein Louisiana, the decision
in that case applies to Texas participants and their
spouses. In a somewhat awkwardly worded decision, a
plurality of the U.S. Supreme Court held in Boggs that
the NPS does not have a right to dispose of her
community property interestinthe participant'squalified
plansupon her death prior to the participant'sdeath. The
decision was based on ERISA preemption of state law,
inthiscase, state community property law asit appliesin
the context of the death of the NPS. Since the primary
purpose of ERISA qualified plans is to provide
retirement income to employees (and their spouses), and
not to provide inheritance-type benefits to (able bodied,
employment age) children or other beneficiaries, the
ERISA purpose would be defeated if the NPS's children
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in Boggs could take away retirement benefits from Mr.
Boggs.

b. IRAs - Boggs Not Applicable. Although the
Boggs case recites the fact that, subsequent to the NPS's
death, the participant rolled over some of his qualified
plan benefitsto an IRA rollover, that fact is extraneous
to the decision. In this author's opinion, the Boggs
decision does not apply to IRAs for two (2) reasons.
First, the decision is based on federal law (ERISA)
preemption of state (community property) law. IRAsare
not qualified plans under ERISA. They are merely tax
favored accounts that are subject to most of the same
mi nimum distribution rulesapplicableto qualified plans.
Second, no IRA (or IRA rollover) wasin existence at the
time of the death of the NPS in the Boggs case. Thus,
the IRA issue was not ripe (and was not decided) in that
case.

c. Status Of IRA Rollovers From Qualified Plans.
If aparticipant rollsover hisqualified plan benefitsto an
IRA rollover, isthe Boggs result avoided? The answer
isclearly "Yes'. Asnoted, the Boggs case stands only
for the proposition that the NPS cannot devise her
community property interestintheparticipant'squalified
plans upon her death if she dies before the participant
(because of ERISA preemption). If aliving participant
rolls over his qualified plan benefitsto an IRA rollover
and if the qualified plan benefits were community
property prior to the rollover, those benefits should
continue to be community property after the rollover.
Anocther theory would be that an IRA rollover, which is
not aqualified plan subject to ERISA, isanew asset, sO
that under the inception of title rule, a rollover that
occurs during the marriage must create a community
property asset. A recent private letter ruling is very
helpful on this issue. In PLR 199937055 (Sept. 17,
1999), the Service ruled that IRC § 408(g), which
provides that § 408 must be applied without regard to
community property rules, relates primarily to the
deduction rules under Code Sections 219 and 220 and
does not abrogate substantive property rights under state
law. Therefore, the classification of an IRA/IRA
rollover ascommunity property (or not) isamatter to be
determined under applicable statelaw. Thus, until there
is afedera case involving an IRA rollover in this fact
situation that holds that some other federal law (besides
ERISA) preempts state community property law with
respect to devisability of the NPS'sinterest in the IRA
rollover, the NPSwho predeceasesthe participant should
be able to dispose of her community property interestin
the IRA rollover upon her death, evenif therollover was
derived from the participant's qualified plan.
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2. Drafting Issues. Evenif the NPS hastheright to
devise her community property interest in the
participant's IRA upon her death, how does she do it?

a. How Does The Interest Pass? It would appear,
based on Texas case law, that the NPS's interest in the
participant's IRAs passes by Will or intestacy upon her
death. In aLiving Trust plan, a pour over Will would
probably be necessary unless the NPS's community
property interestinthe|RA could somehow be conveyed
totheLiving Trust prior to her death. It isvery doubtful
that a qualified plan could be transferred or assigned to
a Living Trust during the participant's life due to
ERISA's anti-alienation rule. One recent private letter
ruling states the "fact" that a Living Trust "owned" an
IRA. See PLR 199925033 (June 25, 1999). It is not
clear how ownership of an IRA can be conveyed to a
Living Trust (if it can). This author has found no
discussion regarding the documentation necessary to
accomplish this. Therefore, it would appear safer to
include the desired disposition in the NPS's Will (or, if
the disposition is contained in the Living Trust
document, then the pour over Will should be probated).

b. To Whom Should The Interest Pass?

(1) To Participant. Because federal law, for the
most part, and IRA custodians and trustees (Sponsors)
consider the participant to bethe owner of all IRAstitled
in his name, it would be simpler in most cases for the
NPS to make a specific bequest of her community
property interestinthe participant'sIRAs, including IRA
rollovers, directly to the participant spouse in her Will
(thisbequest is sometimesreferred to asan "anti-Allard”
clause). As aresult of such a bequest, the surviving
spouse would then actually own the IRA titled in his/her
name. This gift should qualify for the federal estate tax
marital deduction, regardless of the form of benefits (a
specific statutory provision appliesto survivor annuities
under IRC § 2056(b)(7)(c)).

(2) To Participant, With Disclaimer Option. To
accomplishadditional estatetax and other objectives, the
NPS may wish to pass her interest in IRAs to the
participant spouse but provide, additionally, that if the
participant disclaims all or any portion of that gift, the
disclaimed amount will pass into trust. This author
recommendsusingaspecially drafted " Disclaimer Trust"
intheWill or Living Trust Agreement asthe recipient of
disclaimed assets (versus the "regular" Bypass Trust or
QTIP Trust created in the instrument). The Disclaimer
TrustintheNPS'sWill or Living Trust Agreement could
either bea"stripped down" Bypass Trust (aBypass Trust
with no powers of appointment in it) or a multiple
purpose trust set up to function as either a Bypass Trust
or a QTIP Trust (providing mandatory income
distributionsto the spouse and disallowing distributions
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to others during the spouse's lifetime), therefore,
maximizing the possibilities (including the possibility of
obtaining the credit for tax on prior transfers if the
spouses die within 9 months (disclaimer) or 15 months
(partial QTIP election) of each other). Using aspecially
designed Disclaimer Trust astherecipient of disclaimed
assetsand, in particular, astherecipient of IRA benefits,
is usually preferable to having disclaimed assets pass
directly to aregular Bypass Trust or QTIP Trust, which
often contain powers of appointment, thereby
necessitating a disclaimer of those powers in order to
effect a qualified disclaimer. To some extent, the
technical issues that apply when atrust is named as the
beneficiary of retirement plans may apply inthis context
(although, unlike the death of the participant, the death
of the NPS does not trigger any required distributions
under the federal income tax laws [i.e.,, minimum
distributionrules]). Therefore, if designated beneficiary
treatment, or other favorable income tax treatment, is
desired, special drafting of the Disclaimer Trust is
warranted.

c. Documentation Of Disclaimer By Participant. If
the NPS devises her community interest in the
participant's IRASs to the participant and the participant
makes a qualified disclaimer of all or part of the gift so
that the disclaimed portion is now "owned" by the
Disclaimer Trust, what type of documentation is used?

(1) Qualified Disclaimer. Obviously, a written
disclaimer meeting all of the requirements of Section
37A of the Texas Probate Code and Section 2518 of the
Internal Revenue Codeisthefirst document required. In
the disclaimer, the participant should recite that a gift
was made to him in the NPSs Will of the NPS's
community property interest in the participant'sIRA and
that the participant is disclaiming all of that gift, or X%
of that gift.

(2) IRA Documentation - Implementation Of
Disclaimer. It would appear that at least three (3)
possibilities exist for implementing the result of the
disclaimer.

(&) Withdrawal By Participant. The participant
could withdraw from his IRA the percentage passing to
the Disclaimer Trust as aresult of his disclaimer. That
amount would then be transferred to the Disclaimer
Trust (bank or brokerage) account. Income taxeswould
be due on the withdrawn amount, which should be borne
by the Disclaimer Trust (technically, the income taxes
would be payable by the participant, who would then
seek reimbursement from the Disclaimer Trust). If the
participant is under age 59 % at the time of the
withdrawal, a penalty tax would aso apply. (The
penalty tax exception for death under IRC Section 72 is
not availablein the case of the death of the NPS.) While
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the withdrawal approach is one possible method for
implementing the disclaimer, it is not very popular due
to the immediate tax consequences. It does have the
advantage of simplicity, however, and may be worth
doing in the case of very small amounts. (The
Disclaimer Trust should be drafted so that if this method
ischosen, the Trustee must reimburse the participant for
any income taxes he has paid on the trust's behalf).

(b) Co-ownership Of IRA: Agreement Between
Participant And Trustee. The participant's IRA could
remain exactly as it was before the NPS's death. As a
result of the participant's disclaimer of the testamentary
gift of the NPSsinterest in the IRA, however, the IRA
would now be co-owned by the participant and (the
trustee of) the Disclaimer Trust in percentages based on
the amount disclaimed. The participant and the Trustee
of the Disclaimer Trust (frequently the same person)
could enter into an agreement memoriaizing the
ownership of the IRA from that point forward. The
Trustee of the Disclaimer Trust and the participant
would al so agreethat the parti cipant should designatethe
Disclaimer Trust (or its remainder beneficiaries) as the
beneficiary of its percentage of the IRA. Distributions
from the IRA would then be taken by the participant
based on the applicable minimum distribution rules,
utilizing the new lifetime distribution table. If the
participant will be naming different beneficiariesfor his
percentage interest in the IRA, he should consider using
separate accounts or segregated shares (because of
problems that can arise under the multiple beneficiary
rules). As the participant takes distributions from the
IRA, the portion of the distribution allocable to the
Disclaimer Trust would be paid to it by the participant
and, depending on the terms of the Disclaimer Trust,
could then distributed from the Trust (in whole or in
part) to the participant as the income beneficiary of the
Trust. The Agreement between the participant and the
Trustee of the Disclaimer Trust should address the
income tax liability issues. Because the IRA is not
necessarily divided under thisapproach, thedistributions
taken from the IRA by the participant are being taken
proportionately from the participant's portion and the
Disclaimer Trust's portion of the IRA.

(c) Separate IRA Approach. A third approach
for implementing the disclaimer by the participant isto
separate the IRA into two (2) separate accounts, on a
fractional or percentage basis, corresponding to the
respective fractional/percentage interests owned by the
participant and the Disclaimer Trust. Both IRAs would
remain in the Participant's name. For ease of
identification, the severed IRA now belonging to the
Disclaimer Trust could have "for the benefit of the
Disclaimer Trust" (or similar wording) included in the
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title following the participant's name, for example:
"John T. Jones IRA for the benefit of the Mary Jones
Disclaimer Trust." Inany event, the Disclaimer Trust, or
its remainder beneficiaries, should be designated as the
beneficiary of that separate inherited IRA. The
advantages of this approach are (i) it allowsfor separate
account treatment under the multiple beneficiary rules,
and (ii) it should allow the participant to take minimum
required distributionsin anon-pro rata manner from his
two IRAs, as specifically authorized per Treasury
Regulation Section 1.408-8, A-9 (the successor to now
superseded IRS Notice 88-38, |.R.B. 1988-15).

3. Planning Ideas To Assist NPS In Her Estate
Planning. With the increasing estate tax exclusion
amountspassedintolaw by EGTRRA, fully utilizingthe
NPS's estate tax exclusion amount if she dies first may
be less of a concern than it was before. Nevertheless,
here are some ideas to be considered.

a. Roll over qualified plan benefitsto IRAs.

b. Increase NPS's assets through partition (even
non-pro rata partition).

c. Increase NPS's assets through gifts.

d. Decrease amounts held in qualified plans and
IRASs by taking discretionary distributions (after age 59
1) beforeage 70 %2and by taking additional distributions
in excess of the minimum required amounts after age 70
Y. With additional amount taken, do one or more of the
following:

(1) Spendit.

(2) Maketax free or charitable gifts with it.

(3 Invest it in (after tax) assets that will be
suitable for funding a Bypass Trust.

e. Buy life insurance for liquidity to pay taxes
and/or fund trusts.

f. Plan for disclaimer by participant spouse.

Il. OPTIMAL BENEFICIARY DESIGNATIONS
A. Married Participant: Designate Spouse AsPrimary

Beneficiary. Designating the spouse as the primary
beneficiary of retirement benefits has numerous

advantages. NOTE: In this section, it will be assumed
that the designated spouseisaU.S. citizen.

1. Qualifiesfor Estate Tax Marital Deduction. The
participant'sinterest in retirement plans passing directly
to his spouse will qualify for the federal estate tax
marital deduction. SeeRC 8§ 2056. Thisistrue even if
the distribution is required to be made in annuity form.

a Automatic QTIP Treatment For Survivor
Annuities. The Technical and Miscellaneous Revenue
Act of 1988 (TAMRA), P.L. 100-647, amended the
QTIP rules to require automatic QTIP treatment for a
survivor annuity unless the decedent's executor elects
otherwise. IRC 8 2056(b)(7)(C). Interestingly, while
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annuities are generally "terminable" interests, the
gualified joint and survivor annuity (QJSA) and the
qualified preretirement survivor annuity (QPSA)
mandated by the Retirement Equity Act of 1984 (REA)
are generally not nondeductible terminable interests,
since no amount will pass to anyone upon the spouse's
death (actually, no amount should remain to be included
and taxed inthe surviving spouse'sestate). Thus, strictly
speaking, the TAMRA amendment to the QTIP rules
should not have been necessary to make those types of
annuities qualify for the marital deduction (although the
amendments also apply to the community property
interest in such annuities owned by the non-participant
spouse in the event of her death prior to the participant,
amoretroublesome situation dueto the possibility of the
participant's subsequent remarriage). Does this mean
that the amendment was meant to apply to other
"annuity" types of distribution (such as a "life
expectancy" payout)?

b. Periodic Payment Issues. On the other hand, if
the deceased participant's spouse is his sole DB and she
will be taking merely the MRD each year over her
recal culated life expectancy, an amount will remain in
the plan upon the surviving spouse's death for
distributionto others. Doesautomatic QTIPtreatmentin
the participant's estate per the TAMRA amendment
apply in this case? One private letter ruling involving
periodic payments over the joint and last survivor life
expectancies of the participant and his spouse under the
old rulesindicated that it does. See, e.g., PLR 9204017
(January 24, 1992). Of course, the new rules have
different distribution periods and the sole DB spouse
would usualy have the right to withdraw the entire
balance in the deceased participant's plan at any time,
which should make the gift to her qualify for the marital
deduction as an outright gift.

2. No Gift Tax Issue. No transfer of the non-
participant spouse's interest in the retirement plans is
being made by her upon the participant's death because
she is keeping her half (as well as receiving the
participant's half).

3. Spouse Qualifies As Sole Designated Beneficiary.
For purposes of determining lifetime distributionsto the
participant, it nolonger matters (except in one case) who
his designated beneficiary is as of his RBD.
Distributions beginning at RBD will be based on the
Uniform Lifetime Table unless the participant's young
spouse ishissole DB. Seel.B.3., supra. However, by
naming his spouse as the primary beneficiary of his
retirement plans, the participant will have set up several
favorable income tax options for his spouse upon his
death and not jeopardized the federal estate tax marital
deduction for his estate.
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4, Spouse's Options Upon Death Of Participant.

a. Spouse's IRA Rollover Option. If the participant
designates his spouse as the sole beneficiary of his
gualified plan, she canroll over al or any portion of the
participant's benefits (excluding the required minimum
distribution for that year, if any, and, before January 1,
2002, ineligible rollover amounts, such as after-tax
employee contributions) to a spousal IRA rollover (and
after December 31, 2001, to certain qualified plansin
whichthe spouse participates—seel.B.5.a.(3)(b), supra).
If the participant's retirement benefits are held in an
IRA/IRA rollover in his name and his spouse is the
designated beneficiary, she can roll over his IRA/IRA
rollover into anew IRA rollover in her name. A spouse
is the only beneficiary who has a true rollover option
(i.e., who can becomethe participant of the plan/IRA she
inherits). Thespousal rollover option will not usually be
available if someone else, including a trust for the
benefit of the spouse, is the designated beneficiary
(unless the trust happens to have certain provisions that
result in the spouse having complete access to the IRA,
such as an unlimited withdrawal right over it -- see X.,
infra). A spouse may make an IRA rollover regardless
of whether the participant dies before or after his RBD
and regardless of the age of the spouse at the time of the
participant's death. The spouse will then be treated as
the participant of her spousal IRA rollover. Assuch, she
isentitled to designate new beneficiaries of her rollover
IRA. Becausethe spouse becomesthe participant of her
spousal IRA rollover, minimum required distributions
must commence by her RBD (or, if she is already past
her RBD, then by December 31 of theyear following the
year of the participant's death).

b. Spouse's Assumption Of Participant's IRA. As
an alternative to a spousal IRA rollover, when the
deceased participant's benefits are already in an IRA, a
spouse who is the designated beneficiary may simply
elect to treat the participant's IRA as her own instead of
rollingit over intoanew IRA. Theeffectisbasically the
same as a spousal rollover.

c. Disadvantages Of Spousal IRA Rollover.

(1) Penalty On Distributions If Spouse Is Under
Age 59 %% One disadvantage of exercising the spousal
IRA rollover option is that a spouse designated
beneficiary who is under age 59 Y2 may not take
distributions from her IRA rollover before reaching that
age without triggering the early distribution penalty
(unless one of the exceptions in IRC Section 72(t)
applies). In contrast, the penalty for withdrawal by a
person under age 59 %2 does not apply if the spouse
remains in the position of being the beneficiary of the
deceased participant's IRA.
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(2) Roallover Could Accelerate Distributions To
Spouse In Some Cases. Another disadvantage of the
spousal IRA rollover is that it could accelerate
distributions during the surviving spouse'slifetimeif the
surviving spouseissubstantially older (i.e., morethan 10
years older) than the participant was. This is because,
after the spousal IRA rollover, MRDs to the surviving
spousewill bebased onher lifeexpectancy, recal cul ated,
plusten years, under the Uniform Lifetime Table, while
distributions to the surviving spouse from an inherited
IRA (an IRA till in the deceased participant's name)
may be taken based on the deceased spouse's remaining
life expectancy, not recalculated (thus providing lower
required distributions if the deceased spouse was
significantly younger than the surviving spouse). One
other factor to consider, however, is the non-
recalculation vs. recalculation of life expectancy effect
of the two different methods. Another factor to consider
is the effect of this choice on the beneficiaries who will
receive what remains on the death of the surviving
spouse (no "stretch IRA" will be available to those
beneficiaries if the second option is taken).

d. Taking Distributions As Participant's
Beneficiary. As an dternative to the rollover option
discussed above, the spouse may decide not to do a
spousal IRA rollover and not to treat the decedent's IRA
as her own but to take distributions as the deceased
participant's designated beneficiary. This might be the
best choice, for example, where the designated
beneficiary spouse is much older than the participant
spouse was and the participant has died before reaching
his RBD. Tax deferra can be achieved because
distributions will not have to begin until the later of (a)
December 31 of the calendar year immediately following
the calendar year in which the participant died and (b)
December 31 of the calendar year in which the
participant would have attained age 70 Y. Treas. Reg.
§1.401(a)(9)-3, A-3. Thismight also bethe best choice
(for at least part of the retirement plan) in cases where
the surviving spouseis substantially under age 59 %2 and
where she anticipates needing to take distributions
before reaching that age. The death of the participant
provides an exception to the pendty for early
distribution in this situation.

e. Disclaimer Option. Naming the spouse as the
primary beneficiary and then naming as the contingent
beneficiary either the Trustee of a particular trust, such
as the Bypass Trust or a Disclaimer Trust drafted
specifically to hold disclaimed assets, or the Trustee, in
general, under the Participant's Will or Living Trust
Agreement, is, perhaps, the best strategy in the vast
majority of cases. Thisbeneficiary designation provides
maximum flexibility becauseit allowsfor optimal estate
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and income tax planning by preserving options and
delaying decisions until more factors are known. This
beneficiary designation sets up the disclaimer option for
the surviving spouse, so that she can disclaim theamount
of retirement benefitsnecessary or desirabletofully fund
or at least minimally fund the Bypass Trust created by
the participant in his Will or Living Trust Agreement.
Further, by naming the spouse first, the spousal IRA
rollover option is preserved. At the time of the
participant's death, cal culations can be done comparing
the income tax benefits of exercising the spousal IRA
rollover option to the estate tax benefits of disclaiming
to fund the Bypass Trust. The actual value of the
retirement benefits, as well as the value of the other
assets in the deceased participant's estate and the value
of the assets owned by the surviving spouse, will be
known at that time, thus eliminating part of the
speculation that may skew pre-death planning
calculations. The age and health of the surviving spouse
at the time of the participant's death can also be taken
into account, along with the estate and income tax rates
in effect at that time, leading to a more informed
decision. And, in the case of participants who die in
2011 and thereafter, the portability election is another
option.

B. Single Participant With Children: Designate Adult
Children As Outright Beneficiaries. If the participant's
children are adults and capable of managing money, in
many cases the participant should just designate his
children as the outright beneficiaries of his retirement
plan benefits. Whil eestate planning attorneysfrequently
recommend the use of trustsfor assets passing to clients
children at death to protect them from creditors' claims,
the assets held within both qualified plans and IRAs
enjoy creditor protection due to ERISA's anti-alienation
provisions and Texas Property Code Section 42.0021,
respectively. In many other states, however, IRAsdo not
enjoy creditor protection. Also, some bankruptcy courts
haveheld that exemption statutesonly protect participant
IRAs and not inherited IRAs. The Fifth Circuit Court of
Appeals recently reversed the Eastern District of Texas
Bankruptcy Court's holding that inherited IRAS are not
exempt. See In re Chilton, 426 B.R. 621 (Bankr E.D.
Tex. 2010), rev'd 444 B.R. 548 (E.D. Tex. 2011). Thus,
in Texas, at least right now, inherited IRAS are exempt
assets in bankruptcy.

1. MultipleBeneficiary Rule. Under the"new" rules,
even if a participant with more than one child did not
create separate accounts or segregated sharesprior to his
death, as long as his beneficiary designation form is
worded in away that allows separate account treatment,
separate accounts can be created for each child after his
death. See 1.B.6., supra. As long as separate accounts
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are established by December 31 of theyear following the
year of the participant's death, then each child may use
hisslher own nonrecalculated life expectancy for
determining MRDsfrom his’her own (separate) inherited
IRA. If multiple beneficiaries are named in a Will or
Living Trust, but thebeneficiary designationform names
the Trustee of the Will or of the Living Trust as the
beneficiary, then separate account treatment will not be
available. Inthat case, the oldest child'slife expectancy
will be used in determining the MRDs to al of the
children (even if the IRA is later divided into separate
inherited IRAs for investment or other reasons).

a. Separate Accounts/Segregated Shares. Itiswise
to use separate accounts or segregated shares whenever
there are multiple beneficiaries (unless their ages are
virtually the same). However, because under the new
rules (i) the actual designated beneficiary is not
determined until September 30 of the year following the
participant's year of death, (ii) the identity of the
beneficiaries at RBD no longer affects the lifetime
distributions to the participant (except in the case of the
young spouse sole DB), and (iii) several post-death
techniquesare availableto eliminate "bad" beneficiaries
and to create separate accounts, itisnot as crucial for the
participant himself to create separate accounts (or
separate IRAS) before his death. However, the
participant should be careful not to word his beneficiary
designation in amanner that might preclude the creation
of separate accounts after his death if separate accounts
are desired. Seel.B.6., supra.

2. Caveat: Restrictive Qualified Plan Provisions. As
already noted, many qualified planshavemorerestrictive
rules than otherwise allowed by federal law and require
immediate distribution of the entire balance in the
participant's retirement plan to children and other non-
spouse beneficiaries. If the participant's qualified plan
requiresafull distributionto children onthe participant's
death and the participant has the option of rolling over
his qualified plan benefits to an IRA that is not so
restrictive, the participant should consider doing so
during hislife (although, with the passage of the Pension
Protection Act, thisisno longer that crucial). Note also,
however, the different Roth conversion rule for
beneficiaries who inherit a qualified plan versus
beneficiaries who inherit a traditional IRA. See Roth
IRAs at Exhibit 18. Thisdifference may weigh in favor
of the participant remaining in the qualified plan.

C. Single Participant, No Children, Charitable I ntent:
Designate Charity As Direct Beneficiary. |If the
participant has a charitable intent, he should designate
one or more charitiesasthe beneficiary of hisretirement
plan. The most efficient and tax effective way to do this
is to designate the charity directly in the beneficiary
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designation form (and not to make apecuniary giftinthe
Will or Living Trust Agreement to charity that might be
satisfied with other assets or with retirement plan
proceeds that are paid to the estate or trust first).

1. Charity Is Not A Designated Beneficiary But No
Longer Adversely Affects Participant. A charity is not
a designated beneficiary for purposes of the minimum
distribution rules. However, this does not make a
differencein the lifetime distributions to the participant
under the new rules, so it is no longer disadvantageous
for a living participant to name a charity as the
beneficiary of hisretirement plan.

2. Charity As One Of Multiple Beneficiaries: Use
Separate Accounts. If the participant also wants to
designate human beings as beneficiaries of hisqualified
plan or IRA, he should consider utilizing separate
accounts (i.e., separate IRAS) or segregated shares to
make things easier for hisindividual beneficiaries after
his death. However, if he fails to create separate
accounts before death, under the new rules, the
charitable beneficiary can be"cashed out" beforethe DB
Determination Date, so that only human beings remain
as beneficiaries on that date. Then, the individual
beneficiaries can use the oldest designated beneficiary's
non-recalculated life expectancy for determining
minimum required distributions post-death, or, if
separate accounts for the individual beneficiaries are
established in time, then each DB of each separate
account can use his’her own life expectancy to calculate
post-death MRDs with respect to his/her account. The
beneficiary designation should be set up in a way that
allows the charitable beneficiary to be cashed out early.
See, e.g., Exhibit 14 attached. Or, if separate accounts
are created before the DB Determination Date, then the
charity will no longer be a beneficiary of the separate
accounts established for the individual beneficiaries.

3. Estate Tax Result: Charitable Deduction. The
value of theparticipant'sretirement plan benefitspassing
to charity upon the participant's death should qualify for
the estate tax charitable deduction, thus eliminating
estate tax on that transfer.

4. Income Tax Result For Charity. A charity is
exempt from income tax (except for unrelated business
income). Although retirement benefits are IRD, the
charity does not pay any income tax on receipt of the
IRD. Thus, the charity receives 100% of the retirement
plan benefits, whereas other beneficiaries would net
much less due to the income taxes payable on those
benefits (and estate taxes may be payable from those
benefits as well, reducing the net amount to individual
beneficiaries even more). Thus, naming a charity asthe
beneficiary of IRD items is a tax efficient way for a
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participant with a charitable intent to accomplish his
goals.

1. REASONSFOR DESIGNATING A TRUST AS
THE BENEFICIARY OF RETIREMENT PLANS
A. Non-Tax Reasons.

1. Control ultimate disposition of retirement plan
benefits after death of initial beneficiary (e.g., a second
marriage situation).

2. Provide capable management of retirement plan
benefitsfor the beneficiary (i.e., use a prudent Trustee).

3. In some states, achieve creditor protection for
IRAs and, in Texas, achieve creditor protection for
distributions from qualified plans and IRAs.

4. Preserve separate property character of inherited
retirement plan benefits.

5. Provide for multiple beneficiaries' interests in
retirement plan benefits.

B. Tax Reasons.

1. Fund a Bypass Trust (to reduce or avoid estate
taxes on death of surviving spouse).

2. Fund a QDOT Trust (to avoid immediate estate
taxes where spouse is not a U.S. citizen).

3.  Generation-skipping tax planning (achieve
potential long term estate tax savings and income tax
deferral).

4. Make a testamentary gift to charity (and obtain
estate tax charitable deduction), but provide benefitsto
human beings aswell (i.e., use asplit interest charitable
trust).

V. OBTAINING DESIGNATED BENEFICIARY
TREATMENT IF A TRUST IS NAMED AS
BENEFICIARY OF RETIREMENT PLANS

A. History Of The Trust Regulatory Requirements.
Theregulationsasoriginally proposedin 1987 contained
four (4) specific requirementsthat atrust had to meet in
order for the participant who named the trust as the
beneficiary of his retirement plans (or for the
beneficiaries of the trust after the participant's death) to
obtain designated beneficiary treatment. If the trust met
the four (4) regulatory requirements as of the relevant
date, then the beneficiaries of the trust could qualify as
designated beneficiaries under the rules. The original
proposed regulations for trusts were amended in 1997
and again (somewhat) by the proposed regulations
released in January 2001. The final regulations provide
some additional changes.

B. Trust Itself Is Not A Designated Beneficiary. A
trust can never be adesignated beneficiary itself because
only human beings can be designated beneficiaries.
Treas. Reg. § 1.401(a)(9)-4, A-3. Unlike an estate or a
charity, however (which are also not designated
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beneficiaries), if atrust that is named as the beneficiary
of a participant's retirement plans meets al of the
regulatory requirements, then the beneficiaries of the
trust can qualify asdesignated beneficiaries. See Treas.
Reg. § 1.401(a)(9)-4, A-5(a). When a trust meets the
regulatory requirements, it is referred to as a"qualified
see-through trust" because, to determine the DB for
MRD purposes, one must look through the trust to the
actual beneficiaries of the trust. Certain trust
beneficiaries are taken into account (i.e, are
"countable") in determining whether all beneficiaries of
thetrust are DBs and, if so, which DB isthe oldest. If a
trust that is named as the beneficiary of the participant's
plan or IRA has any "countable" beneficiaries that are
not human beingsor qualifiedtrusts(e.g., acharity), then
thetrust cannot obtain designated beneficiary treatment.
Treas. Reg. 8§ 1.401(a)(9)-5, A-7(b). See also PLR
9820021 (February 21, 1998). There are basically two
typesof qualified see-through trusts: accumulationtrusts
and conduit trusts. There will always be more than one
"countable" beneficiary of an accumulationtrust. Inthat
case, assuming there are "no bad countable
beneficiaries’ and that the other trust qualification
regquirementsare met, theindividua withtheshortest life
expectancy (i.e., the oldest) will be treated as the
designated beneficiary for purposes of the minimum
distribution rules. Treas. Reg. § 1.401(a)(9)-5, A-
7(a)(1). With a conduit trust, only the current
beneficiary (i.e., the trust beneficiary to whom the
Trustee must distribute the MRD [or other amount]
received from the retirement plan upon receipt, per the
specific terms of trust) is" countable" and, thus, all other
trust beneficiariescan beignored. Therefore, it'sOK for
the remainder interest in a conduit trust to pass to
charity.

C. Trust Regulatory Reguirements Under The Find
Regulations. If the regulatory requirements are met by
atrust named asthe beneficiary of the participant's plan,
then the beneficiariesof thetrust (and not the trust itself)
will be treated as the beneficiaries of the participant.
Treas. Reg. 8 1.401(a)(9)-4, A-5(a). The requirements
are

(1) The trust is a valid trust under state law, or
would be but for the fact that there is no corpus.

(2) The trust is irrevocable or will, by its terms,
become irrevocable upon the death of the employee.

(3) The beneficiaries of the trust who are
beneficiaries with respect to the trust's interest in the
employee'sbenefit areidentifiabl ewithin the meaning of
A-1 of this section from the trust instrument.

(4) The documentation described in A-6 of this
section has been provided to the plan administrator.

1. Overview Of The Four Trust Requirements.
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a. First Requirement. The first requirement is
basically the same as it has been since the original 1987
proposed regulations. Thisrequirement iseasy to satisfy
— it basically just requires that a valid, written trust be
created (even if currently unfunded) to receive the plan
benefits.

b. Second Requirement. The second requirement
is basically worded the same as it has been since the
1997 amendments to the original proposed regulations;
however, it has been clarified and modified so that it is
now clear that the trust that is named as the participant's
beneficiary need not beirrevocable at thetimewhenitis
named as beneficiary or even at the participant'sRBD, as
long asit will become irrevocable as of the participant's
death. Further, there is no longer any issue regarding
whether revocable management trusts (i.e., "Living
Trusts") or testamentary trusts created in a participant's
Will meet this requirement.

c. Third Requirement. The third requirement is
also worded basically the same as it has been from the
beginning. However, identification of all of the
beneficiaries of the trust who have an interest in the
participant's plan benefits is the most difficult part of
determining whether the trust qualifies for designated
beneficiary treatment when an accumulation trust is
used. Thisissueisdiscussed separately at IV.C.4, infra.
It is easy to identify the beneficiary who has an interest
in the plan benefits in the case of a conduit trust.

d. Fourth Requirement. The fourth requirement,
that certain trust documentation be provided to the plan
administrator, hasbeen modified by thefinal regulations
and will be discussed separately at IV.C.2, immediately
following.

2. Trust Documentation No Longer Required At
RBD. Sinceit nolonger matters (except in the case of a
young spouse sole DB) who a living participant has
named as his beneficiary for purposes of determining
MRDs to him beginning at his RBD, the relevant trust
documentation no longer has to be provided to the plan
administrator a¢ RBD (unless the young spouse
exception is sought for a trust created for the young
spouse). The general rule is that if the participant has
named atrust as the beneficiary of his retirement plan,
the plan administrator must be provided withtherel evant
trust documentation by October 31 of the year following
the year of the participant's death. Treas. Reg.
§ 1.401(a)(9)-4, A-6(b).

a.  Exception: Trust For Young Spouse. If the
participant has named a trust created for his young
spouse as the beneficiary of his retirement plan, and if
the trust qualifies as the type of trust that is essentially
ignored as an entity, so that the participant's young
spouse isdeemed to be the sole beneficiary of hisplan at
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RBD (therefore allowing the participant to use the Joint
and Last Survivor Table to calculate his MRDs during
his lifetime — instead of the Uniform Lifetime Table),
then the required trust documentation must be provided
to the plan administrator by the participant's RBD.
Treas. Reg. § 1.401(a)(9)-4, A-6.

(1) Who Is The Plan Administrator? The plan
administrator isthe administrator of thequalified planin
which the participant participates or the custodian or
trustee of the participant's IRA. Treas. Reg. § 1.408-8,
A-1(b).

(2) What Type Of Documentation Must Be
Provided? The participant must provideeither (a) acopy
of thetrust instrument itself, and agree to provide copies
of any amendments to the trust instrument as they are
made, or (b) a list of all beneficiaries of the trust
(including contingent and remainder beneficiaries, with
a description of the conditions of their entitlement
sufficient to establish that the spouse is the sole
beneficiary), certify that thelistis correct and complete,
agree to provide copies of any amendments to the trust
instrument asthey are made, and agree to provide acopy
of the trust instrument to the plan administrator upon
demand. Treas. Reg. § 1.401(a)(9)-4, A-6(a)(1) and (2).

b. Post-Death Trust Documentation. After the
participant's death, if atrust is named as the beneficiary
of al or a portion of the participant's retirement plan
benefits, the required trust documentation must be
provided to the plan administrator by October 31 of the
year following the year of the participant'sdeath. Treas.
Reg. § 1.401(a)(9)-4, A-6(b). The plan administrator
must evaluate whether the trust meets all four of the
regulatory requirements, so that it can be ascertained
whether designated beneficiary treatmentisavail ablefor
post-death MRDs. Onceall trust beneficiarieswho have
aninterest in the deceased participant's plan benefits are
identified, then the beneficiary with the shortest life
expectancy (i.e., the oldest) can be determined and the
appropriateinitial divisor obtained from the Single Life
Tableto calculate MRDsto thetrust. COMMENT: Itis
interesting to note that the final regulations do not
specifically require that the birthdates of all trust
beneficiaries be provided to the plan administrator, but,
obvioudly, that is one of the most crucial pieces of
information needed and most trust instrumentswoul d not
reveal thisinformation.

3. What Types Of Trusts Created For The Spouse
Will Qualify For Sole DB Treatment? If the participant
wants to use the Joint and Last Survivor Table for
calculating his MRDs, his young spouse must be
considered the sole beneficiary of hisplan. Treas Reg.
§ 1.401(a)(9)-5, A-4(b)(1). While the participant can
name as his beneficiary atrust that has been created for
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his young spouse instead of naming his young spouse
directly, accumulation trustswill not qualify for "spouse
assole DB" treatment. The only two types of trusts that
will work for this purpose are the " conduit" trust and the
"grantor"” trust.

a. Conduit Trust. The conduit trust isatrust whose
termsexpressly requirethat all amountsdistributed from
the participant's retirement plan to the trust be paid out
to the "current” beneficiary of the trust by the trustee,
basically upon receipt. Thus, plan distributions merely
flow through the trust directly to the current trust
beneficiary and that trust beneficiary is the DB. See
Treas. Reg. 8 1.401(a)(9)-5, A-7(c)(3), Example 2.

b. Grantor Trust. For purposes of the minimum
distribution rules, references to a "grantor trust" are to
that type of trust over which the current beneficiary
possesses an unlimited withdrawal right. Therefore, if
this type of trust is named as the beneficiary of the
participant's plan and if the plan itself does not preclude
complete withdrawal by the beneficiary of the
participant's entire interest in the plan, then the sole,
current beneficiary of the trust, who possesses an
unlimited withdrawal right over the trust assets, should
betreated asthe sole beneficiary of the participant's plan
benefits. Thistrust is not specifically referred to in the
final regulations, but has been recognized in severa
private letter rulings and isrecognized by implicationin
the regulations. See, e.g., PLR 199903050 (January 22,
1999) and discussion therein of the "survivor's trust”,
over which the surviving spouse had a complete
withdrawal right. Thus, if the participant has named a
grantor trust for the benefit of his young spouse as his
beneficiary as of his RBD and the appropriate trust
documentation is provided to the plan administrator, he
should be able to use the Joint and Last Survivor Table
for calculating his MRDs during his lifetime.

4. ldentification Of All Trust Beneficiaries Having
An Interest In Participant's Plan. The third trust
requirement appears relatively straightforward on its
face, but it can be extremely complicated in the case of
an accumulation trust.

a. Contingent Beneficiaries. All trust beneficiaries,
except for those who qualify as "mere successor
beneficiaries® (discussed below), must be taken into
account in determining whether a person other than an
individual is designated as a beneficiary (thereby
disquaifying the trust for DB treatment) and in
determining which DB out of multiple DBs has the
shortest life expectancy. Treas. Reg. § 1.401(a)(9)-5, A-
7(b). A personwho hasany right (including acontingent
right) to any part of the participant's plan benefits,
beyond being a mere successor to theinterest of another
beneficiary upon that person'sdeath, must be considered
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a beneficiary for MRD testing purposes. Treas. Reg.
§ 1.401(a)(9)-5, A-7(c)(1).

(1) Explanation. Thefinal regulationsstate: "[1]f
thefirst beneficiary hasaright to al incomewith respect
to an employee's individual account during that
beneficiary's life and a second beneficiary hasaright to
the principal but only after the death of the first income
beneficiary (any portion of the principal distributed
during the life of the first income beneficiary to be held
in trust until that first beneficiary's death), both
beneficiaries must be taken into account in determining
the beneficiary with the shortest life expectancy and
whether only individuals are beneficiaries." Treas. Reg
8§ 1.401(a)(9)-5, A-7(c)(1) [last sentence] (emphasis
added).

(2) The Death Contingency Rule Under The
Former Proposed Regulations. Recall the controversy
and ambiguity relating to the so-called "death
contingency" rule in the prior, proposed regulations.
Under the former rules, contingent beneficiaries had to
be taken into account in determining the designated
beneficiary; however, if the death contingency
"exception” applied, then beneficiariesreceiving benefits
due to the death of aprior beneficiary could be ignored.
The only way this author could reconcile the death
contingency rule with the "norma" contingent
beneficiary rule under the proposed regulations was to
read theword "solely" into the rule. The 2001 proposed
regulationsactually added theword "only" to clarify that
if a contingent beneficiary's entitlement to any of the
participant's plan benefits was due only (solely) to the
death of theprior beneficiary (without more), then he/she
could beignored. If any other factor wasinvolved (such
as the trustee's determination to accumulate distributed
plan benefits in the trust), then that contingent
beneficiary could not be ignored.

b. Successor Beneficiary. A person will not be
considered a beneficiary for purposes of determining
whether only individuals have been named and, if so,
whichindividual hasthe shortest life expectancy, if "the
person could become the successor to theinterest of one
of the employee's beneficiaries after that beneficiary's
death." Treas. Reg. § 1.401(a)(9)-5, A-7(c)(1). If the
individual beneficiary who istreated as the participant's
DB dies after the DB Determination Date, distributions
to the subsequent beneficiary will continue to be
calculated based on the original DB's remaining (non-
recal culated) life expectancy. Treas. Reg. § 1.401(a)(9)-
5, A-7(c)(2).

c. Specific Examples In The Regulations.

(1) Accumulation QTIP Trust.  Participant
(referred to as "A") names a traditional QTIP Trust
(referred to as "Trust P') as the beneficiary of his plan.
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Of course, A's spouse (referred to as "B") is the sole,
current beneficiary of the QTIP Trust (remember,
however, that that fact, alone, does not make her the sole
beneficiary of the participant's plan under the MRD
rules). A's children (who are all younger than A's
spouse, B) are the remainder beneficiaries (apparently
outright) of the traditional QTIP Trust.

() Terms Of QTIP Trust. Pursuant to theterms
of the trust, all income of the QTIP Trust is payable at
least annually to A's spouse, B, and no one hasthe power
to appoint the principal of the trust to anyone other than
B during her lifetime. B has the power to compel the
Trustee to withdraw from the plan the greater of (i) the
MRD (calculated pursuant to thelife expectancy rulefor
situations where the spouse is not the sole DB, but
assuming the trust qualifies for DB treatment and the
spouse is treated as the DB because she is the oldest of
al of the DBs), or (ii) the amount of income earned on
A's interest in the plan (or in A's account) that year.
Only the "income portion" of the amount withdrawn
from the plan by the Trustee of the QTIP Trust must be
paid out to B pursuant to the specific terms of the QTIP
Trust and applicablefederal estatetax marital deduction
rules. The "principal portion" of the distribution from
the plan may be retained in the QTIP Trust and
accumulated for possible later distribution to B (if
authorized by the instrument and warranted under the
circumstances) or for final distribution to the remainder
beneficiaries upon termination of the trust when B dies.
This makes this particular QTIP Trust an accumulation
trust under the MRD rules.

(b) DB _Analysis. The regulations provide:
"Because some amounts distributed from A's account in
Plan X to Trust P may be accumulated in Trust P during
B's lifetime for the benefit of A's children, as
remaindermen beneficiaries of Trust P, even though
access to those amounts are (sic) delayed until after B's
death, A's children are beneficiaries of A's account in
Plan X in addition to B and B is not the sole designated
beneficiary of A's account. Thus the designated
beneficiary used to determine the distribution period
from A's account in Plan X is the beneficiary with the
shortest life expectancy. B's life expectancy is the
shortest of all the potential beneficiaries of the
testamentary trust's interest in A's account in Plan X

(including remainder beneficiaries). Thus, the
distribution period for purposes of section
401(a)(9)(B)(iii) is B's life expectancy." Treas. Reg

§1.401(a)(9)-5, A-7(c)(3), Example 1(iii). Theexample
also notes that because A's spouse cannot be treated as
A's sole DB, the options available to a spouse named as
sole DB (such as the delay in commencement of MRDs
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until A would have reached age 70 %, where A dies
before RBD) are not available.

(2) Conduit QTIP Trust. The second examplein
the final regulations explaining the difference between
contingent trust beneficiaries (who must be taken into
account) and mere successor beneficiaries (who can be
ignored) involves a conduit QTIP Trust. Since al
amounts distributed from the participant's plan to the
trust must be distributed out of thetrust by the Trusteeto
the current beneficiary (i.e., this is mandated by the
instrument and the Trustee has no discretion), then the
remainder beneficiaries of the trust are mere successor
beneficiaries who can be ignored, and the current trust
beneficiary, who must receive each distribution from the
plan asit is made (even though it goesthrough the trust)
is deemed to be the sole DB under therules. See Treas.
Reg. § 1.401(a)(9)-5, A-7(c)(3), Example 2.

D. Unanswered QuestionsRegarding TrustsNamed As
Beneficiaries. Thefinal regulations do not specifically
address potential beneficiaries who can receive trust
benefits due to the exercise of a power of appointment
by another trust beneficiary, but, clearly, these potential
beneficiaries must be considered in the case of an
accumulation trust, at least.

1. Beneficiaries Of Powers Of Appointment.
Beneficiaries who could receive a portion of the trust
assets due to the exercise of a power of appointment
would be contingent beneficiaries (who must be taken
into account) and not "mere successor beneficiaries'
(who can be ignored under the new rules).

a. Genera Powers And Broad Special Powers. |f
any beneficiary of atrust that isnamed asthe beneficiary
of a participant's retirement plan possesses a general
power of appointment over thetrust, that trust would not
qualify for designated beneficiary treatment (because it
isimpossibleto identify all of the possible beneficiaries
of ageneral power of appointment, therefore failing the
third regulatory requirement). [NOTE: For purposes of
the MRD rules, possessing a general power of
appointment over atrust isfar different from possessing
an unlimited withdrawal power over a trust]. With
respect to non-general powers of appointment, a trust
over which abeneficiary is given the broadest possible
specia power of appointment (i.e., one that merely
excludes the power holder, the power holder's estate,
creditors of the power holder and creditors of the power
holder's estate) will also not pass the "identification of
all beneficiaries” test.

b. Limited Powers. Certainother limited powers of
appointment might be al right if carefully drafted. If it
is desired that the particular trust named as beneficiary
of the participant's plan qualify for DB treatment, then
the beneficiaries of the non general power of
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appointment must be defined in such away so that it is
clear that (i) al potential beneficiaries are individuals
(human beings) or qualifying trusts for individuals, and
(i) none of those beneficiaries are older than the
beneficiary of the trust who is the intended DB.
Obvioudly, then, if apower of appointment containedin
atrust that is named as the beneficiary of a retirement
plan includes "charities' as permissible beneficiaries,
that trust cannot qualify for DB treatment (because
charities are entities, not human beings). If itisdesired
to alow the exercise of a power of appointment among
members of aclass, the class should be defined in away
to preserve designated beneficiary treatment. For
example, if a specia or limited power of appointment
can be exercised in favor of "spouses of descendants”,
then wording to the effect that any spouse of a
descendant who isolder thanthetrust beneficiary whois
the intended DB will be excluded from the class.
Additional complications arise under the MRD rules
when the specia or limited power of appointment can be
exercised "in further trust." To be a qualified see-
through trust for MRD purposes, the required trust
documentation must be provided to the plan
administrator by October 31 of the year following the
year of the participant's death. If the beneficiary of a
trust that isthe beneficiary of the participant'sretirement
plan can appoint the trust assets in further trust, how is
that future trust's documentation going to be supplied to
the plan administrator of the participant'splaninatimely
manner? If the trust beneficiary's exercise of higher
limited power of appointment is limited to appointing
only totruststhat are created in the same instrument that
createstheinitial beneficiary trust (i.e., the participant's
Will or Living Trust Agreement), then the trust
documentation requirement perhaps will have been met
for that future trust because of the documentation
supplied for the current trust beneficiary. There is
another problem, however: Can it truly be said that that
future trust became irrevocabl e on the participant's date
of death? One would have to argue that the "relation
back" doctrine applies-that that future trust is an
extension of the original trust that was created as of the
participant's death. Thus, there are some problemswith
apower of appointment that givesthe beneficiary of the
trust named as the participant's beneficiary the power to
appoint in further trust.

2. Remainder Beneficiaries. Example 1 in the final
regulations is instructive with respect to all trusts that
can accumulate any part of a distribution made from a
retirement plan during the life of the intended DB of the
trust. Per Example 1, the immediate remainder
beneficiaries must be taken into account in determining
the DB issue. If the assets remaining in the trust
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(including aready distributed, accumulated plan
benefits) pass outright to the remainder beneficiaries
upon termination of thetrust (and at least one member of
that class is living), it appears that any potentia
successor beneficiaries (such as the surviving
descendants of aremainder beneficiary who predeceases
termination of the trust) can beignored. Example 1in
the final regulations does not discuss what level of
remainder beneficiary must be considered if the assetsin
theoriginal trust passinto further trust for the remainder
beneficiaries. If the remainder interest in atrust that is
named as the beneficiary of the participant's retirement
plan is passing into further trusts, the same BD analysis
must continuethroughthoseremainder beneficiary trusts
aswell, until the assets are distributed outright and free
of trust.

a. IsThe Life Expectancy Theory Still Viable? In
a private letter ruling issued under the January 2001
proposed regul ations, theInternal Revenue Serviceruled
that secondary, contingent remainder beneficiariesof an
age 30 contingent trust had to be taken into account in
determining the designated beneficiary issue. See PLR
200228025 (July 12, 2002).

(1) Facts. A participant named a contingent trust
for his two minor grandsons as the beneficiary of his
retirement plan. The trust provided that each grandson
had the right to withdraw his entire share upon reaching
age 30. If either grandson wereto die prior to attaining
age 30, the other grandson would then become the sole
beneficiary and receive all distributions from the trust.
In the event both grandsons failed to reach age 30, then
certain other beneficiaries (the oldest of whom was age
67 at the time of the participant's death) would receive
the remaining trust assets.

(2) Ruling. In ruling that the 67 year old
(secondary) contingent remainder beneficiary had to be
taken into account and, therefore, had to be considered
the DB (requiring the 67 year old's life expectancy to be
used to calculate MRDs to the grandsons' trust), the
Service stated: "In this case, the discretion the trustee of
Trust X haswith respect to the payment of trust amounts
to the Grandchildren, who are the primary beneficiaries,
is a contingency over and above the death of a prior
beneficiary. The Trust X language does not require that
the payments from the IRA Accounts be paid to the
Grandchildren on an annual basis and therefore Trust X
language does not preclude there being an accumulation
of distributions from the IRA Accounts [in the trust]."
Some commentators have stated that this ruling appears
to conflict with several prior rulings(e.g., PLRs 9846034
and 199903050, supra) and seems to negate a life
expectancy theory. However, in thisauthor'sopinion, it
does seem consistent with the "flavor" of certain prior
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rulings[cited in this author's previous outlines] and this
author has never embraced the life expectancy theory.
With an accumulation trust, the remainder beneficiaries
are always counted in the DB analysis, and you must
continue analyzing the DB issue at each level until you
reach an outright beneficiary whoisalready living onthe
DB Determination Date.

V. SPECIAL CONCERNS IN NAMING A QTIP
TRUST ASBENEFICIARY

A. Complete Distribution To QTIP Trust. Most
retirement plans allow the beneficiaries of a deceased
participant to take a complete distribution of the
participant'sentireinterestintheplan at onetime. Many
gualified plans require all non-spouse beneficiaries
(including trusts of any type) to take such a full
distribution shortly after the participant's death.

1. Estate Tax Marital Deduction. A direct payment
of the participant'sfull interestintheplanto aQTIPtrust
will qualify for the federal estate tax marital deduction.
See, eg.,, PLR 9729015 (July 18, 1997) and PLR
8351097 (September 22, 1983). Of course, a full
distribution directly to the participant's spouse will al'so
gualify for the estate tax marital deduction. Thus,
naming a QTIP Trust as the beneficiary of aretirement
plan is done for non-tax reasons.

2. Income Tax Issues. If a QTIP Trust received a
complete distribution of the participant's interest in the
retirement plan on or before December 31, 1999, 5-year
averaging would have been available to reduce the
income tax impact of receiving such alarge among in
onetaxableyear. After that date, 5-year averagingisno
longer available (due to its repeal). (In the case of
certain participantsin qualified plans born before 1936,
special 10 year averaging and capital gains treatment
may be available pursuant to the transitional rule). See
I.C.1., supra.

3. IRD. Thelump sum payment from the retirement
plantothe QTIP TrustisIRD tothe Trust and subject to
ordinary income tax in the year received (non-taxable
amounts, such as nondeductible participant
contributions, are not subject to income tax).

a. No IRD Deduction. Because the lump sum
amount is paid directly to a QTIP trust, assuming all
QTIP gualification requirements are met and the QTIP
election is made, no estate tax will be payable on it due
to the marital deduction. Therefore, therewill not be an
IRD deduction under Section 691(c) (for estate taxes
paid) for income tax purposes.

4., Allocation Between Principa And Income.
Although the lump sum payment is taxable as ordinary
income for income tax purposes, normally, the entire
distribution would be allocated to principal for fiduciary
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accounting purposes. There were some issues and
potential problems with the allocation of receipts from
retirement plans under Texas law before 2004. For a
discussion of principal and income allocation issues
involving retirement plan benefits paid to a trust under
pre-2004 Texas law, see Gerstner, You Have Named a
Trust as the Beneficiary of Qualified Plans/I RAs - Now
What? (Fiduciary Accounting, Tax and Other
Administrative Issues to Consider When Plan/IRA
BenefitsPasstoa Trust), State Bar of Texas25th Annual
Advanced Estate Planning and Probate Course, June
2001 (hereinafter cited as "You have Named a Trust -
Now What?").

a Texas Uniform Principa And Income Act
Allocation Rules. In 2004, Texas law was changed to
provide a new rule for allocating receipts from
retirement plans. See Texas Trust Code § 116.172,
which cameintothelaw as part of Texas adoption of the
Uniform Principal and IncomeAct ("UPIA"). Of course,
a different principal and income allocation rule can be
provided in a Will or Trust instrument. For those
instruments subject to UPIA, receipts from retirement
plans passing to trusts are allocated as follows:

(1) Income Characterization By Payer. To the
extent that the payer characterizes a payment as interest
or a dividend, the trustee must alocate the receipt to
income. TTC § 116.172(b).

(2) The 4% Rule. If no part of a payment
"required to be made" is characterized as interest or a
dividend, then the trustee must allocate to income "the
part of the payment that does not exceed an amount
equal to: (1) four percent of the fair market value of the
future payment asset asdetermined under Subsection (d);
less (2) the total amount that the trustee has all ocated to
income for a previous payment received... during the
accounting period.” TTC § 116.172(c). Amounts
received are allocated to income until they aggregate
during the accounting period 4% of the value of the
asset. The remaining amounts received are allocated to
principal.

(3) Determination Date. Thedetermination of the
4% valuation is made on the later of "(1) the date on
which the future payment right first becomes subject to
the trust; or (2) the first day of the trust's accounting
period during which the future payment asset is
received.” TTC § 116.172(d).

(4) Receipt of Entire Amount = Principal. If no
part of apayment isrequired to be made, or the payment
received is the entire amount to which the trustee is
entitled, the trustee must allocate the entire payment to
principa. TTC § 116.172(e).

(5) Discretionary Withdrawal Rule. A payment
isnot "required to be made" to the extent that it is made
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only because the trustee exercises aright of withdrawal.
TTC §116.172(9).

(6) No Real Allocation Rule For Marital Trusts.
If the marital deduction isat stake with respect to atrust
to which payments are made, the trustee must allocate
sufficient amounts to income to protect the marital
deduction. TTC § 116.172(h).

b. Comparisonto"National" UPIA. Thenew UPIA
retirement plan distribution allocation rule is not based
on the "national" version of UPIA, but is unique to
Texas. It follows a"unitrust" approach, whichis fairer
than the "national" UPIA approach (wherein 90% of
each distribution is principal and 10% isincome). The
new Texas UPIA allocation ruleisalso an improvement
over prior Texaslaw. See Gerstner, You Have Named a
Trust - Now What?, cited at V.A 4.

5. Observation Regarding Reduction In Vaue Of
Retirement Plan Due To IRD. It isinteresting to note
that the gross value of the full distribution to the QTIP
Trust qualifies for the federal estate tax marita
deduction; yet, because it is IRD, the net amount
remaining in the QTIP Trust after payment of income
taxesis substantially lower. While no one has put forth
an argument (to thisauthor'sknowledge) that the marital
deduction ought to be reduced to the net after tax amount
of the distribution from a retirement plan, in some
respectsthe issue is analogous to the concerns raised by
the Hubert case (and now addressed in theregulationsto
Section 2056). NOTE: Anargument to this effect (that
the estate tax value of the retirement plan should be
reduced due to the income tax liability) involving
valuation of retirement plan benefits passing to
beneficiaries in a taxable estate situation failed. See
Estate of Smith v. U.S,, 93 AFTR 2d 2004-556 (300 F.
Supp.2d 474, D.C. Tex. 2004) and TAM 200247001
(November 22, 2002).

B. Periodic Payments To QTIP Trust. Most
participants would prefer not to have a full distribution
of their entire plan benefits made all at onceto the QTIP
Trust on their death but, instead, to havethe QTIP Trust
receive periodic payments pursuant to the minimum
distribution rules. During the planning phase, the
participant should ascertain whether hisqualified plan or
IRA permitsthis. If not, the participant can do an IRA
rollover during life or counsel his beneficiary to use the
Pension Protection Act'srollover provisionsto create an
inherited IRA to receive the plan benefits on his death.
Participants not only desireto obtain afederal estate tax
marital deductionfor theretirement plan benefitspassing
tothe QTIP Trust, they also desireto obtain "designated
beneficiary" treatment because it provides a better
incometax result. Thefollowing considerationsrelateto
these desires.




Drafting to | ntegr ate Retirement Plans and |RAs into the Estate Plan

Chapter 3.2

1. Estate Tax Marital Deduction Issues. A primary
areathat deserves significant drafting attention involves
the requirements for obtaining the federal estate tax
marital deduction when qualified plan or IRA benefits
are passing to amarital trust.

a. Satisfying The "Qualifying Income Interest For
Life" Requirement. In order to obtain the federal estate
tax marital deduction for "terminable interests" passing
to the decedent's spouse, the spouse must have a
gualifying income interest for life. IRC
§2056(b)(7)(B)(i)(I1). Thespousewill haveaqualifying
income interest for life if (a) sheis entitled to all of the
income from the property, payable at least annually, and
(b) no person has a power to appoint any part of the
property to anyone other than the spouse. IRC
§ 2056(b)(7)(B)(ii).

(1) Form Of Benefit. Lump sum distributionsto
the participant's spouse will qualify for the marital
deduction. If the spouse has the option to take a lump
sum distribution, the marital deductionis available even
if she elects adifferent option. If the plan mandates the
form of benefit or the participant electsaform of benefit
that does not automatically qualify for the marital
deduction, such as an annuity or other periodic payment
that would be considered a terminable interest and that
doesnot comewithin Section 2056(b)(7)(C) of the Code,
then QTIP treatment may be necessary to obtain the
marital deduction.

(2) Periodic DistributionsFrom Retirement Plans.
Periodic distributions from retirement plans are
"terminableinterests’. Inorder for those distributionsto
qualify for the marital deduction, al of the QTIP
requirements must be satisfied. As a result of
amendments made by TAMRA, certain survivor
annuities are deemed to satisfy the qualifying income
interest for life requirement under the QTIP rulesand a
QTIP €ection is automatic for such annuities. IRC
§ 2056(b)(7)(C). In such cases, the Executor must elect
out of the automatic QTIP treatment, otherwise the
annuities are deemed to be QTIPped.

b. Two Alternatives For Meeting The Qualifying
Income Interest Requirement.

(1) The Conduit Approach. If the plan
distributions themselves qualify as QTIP under the
special survivor annuity rule (and the Executor does not
elect out of QTIP treatment), and the plan distributions
flow through the QTIP Trust to the spouse, so that the
trust is a mere "conduit,” then the qualifying income
interest requirement will be met. Another variation of
the conduit approach where a survivor annuity is not
involved is to have 100% of the periodic distribution
from the plan (i.e., both the required "al income"
distribution amount and the additional "principal"
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amount, if any, that must be distributed from the plan
pursuant to the minimum distribution rules) flow out of
the plan to the trust and out of the trust to the spouse
(i.e., the full distribution amount flows from the plan,
through the trust, to the spouse.) If this method is
desired, the trust should be affirmatively drafted as a
"Conduit Trust" -- at least with respect to qualified plan
and IRA benefits passing to it. Under the conduit
approach, there would be no accumulations of plan
benefit distributionsinthe QTIP Trust itself. Therefore,
the plan benefits are, in essence, passing directly to the
spouse with the trust being amere "flow through” entity.
Thus, all of the remainder beneficiaries and potential
beneficiaries under a testamentary specia power of
appointment can be ignored in making the DB
determination.
(@ Comment On Conduit Approach. Some
clients may find the conduit approach acceptable for a
QTIP Trust in certain cases. Whileit istrue that, over
time, the amount remaining in theretirement planwill be
virtually depl eted dueto minimum required distributions
being forced out, and sincedistributionsfromthe planto
the QTIP Trust flow right out of the trust to the spouse
(so that no distributed amounts will remain in the trust
either), perhaps the QTIP Trust is desired more for
management reasons or perhapsthe client does not mind
using the plan benefits to support his spouse during her
lifetime and merely wants to protect other assets (e.g.,
those assetsheld inthe Bypass Trust) or to preserve what
isleftintheplanitself (if anything) at the spouse's death
for the participant's ultimate beneficiaries.
(2) Flow Through Of "Income" Portion Of MRD
Only). If the conduit approach is not used, then the
surviving spouse must at least have the right to compel
the trustee of the QTIP Trust to withdraw from the plan
each year the greater of (a) the minimum distribution
amount under Section 401(a), or (b) al income
produced by thetrust'sinterest in the plan that year. See
Rev. Rul. 2000-2, 1.R.B. 2000-3, January 18, 2000,
rendering obsolete Rev. Rul. 89-89, 1989-2, C.B. 231
andalso Treas. Reg. 8§ 1.401(a)(9)-5, A-7(c)(3), Example
1. Thetrust instrument should provide that the Trustee
has the power to demand, and the spouse has the power
to compel the Trustee to demand, distribution of such
additional amount above the minimum required
distribution, if any, so that all income earned by the
trust'sinterest in the plan will be distributed to the trust
eachyear. Inthelatter case, all of theincome produced
by thetrust'sinterest in the plan for the current year that
is actually withdrawn from or distributed by the plan
(plusal income earned by the QTIP Trust itself on al of
itsother assets) will then bedistributed out of thetrust to
the spouse.
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c. Conflict Between Minimum Distribution Rules
And "All Income" Requirement Under The Estate Tax
Marital Deduction Rules.

(1) Problem: Delay In Commencement Of
Distributions. If the participant dies before his RBD,
depending on whether thereisa" designated beneficiary"
and, if so, who it is, distributions may not have to
commence (or be made) until (a) December 31 of the
year that contains the fifth anniversary of the
participant's death (5 year rule), (b) December 31 of the
year following the year in which the participant died
(rule where spouseisnot sole DB -- the rule that applies
to accumulation trusts), or (¢) the year in which the
participant would have reached age 70 %2 (exception for
sole designated beneficiary spouse, available with the
conduit trust approach). Thisdelay incommencement of
distributions under the minimum distribution rulesis not
compatible with the estate tax marital deduction "all
income" requirement for a QTIP Trust.

(@ One (Rejected) Theory: Plan Or IRA IsAn
Asset Of QTIP Trust. Theoretically, it could be argued
(and was argued by certain taxpayers early on) that the
gualified plan or IRA is merely an asset of the QTIP
Trust that happens to be unproductive of income during
thistime period, and since the surviving spouseis given
theright in theinstrument to compel the Trustee to make
unproductive QTIP assets productive of income, no
problem should arise. This is not the IRS's view,
however. In PLR 9220007 (May 15, 1992), the IRS
stated, "Initially, we question whether the IRA is
properly characterized as an asset. The nature of the
IRA account (a significant amount of liquid assets held
by afiduciary) is such that the account is itself a trust
that may qualify for QTIP treatment based on its own
terms, asin Rev. Rul. 89-89. The QTIP rules should not
be avoidable by classifying what isinherently a separate
trust corpus as an 'asset’' of a QTIP Trust, thus vitiating
the requirement that the spouse receive al the income
from the separate trust property."

(2) Problem: Minimum Distribution IsLessThan
Income Produced. In other cases, even when aminimum
distribution is currently required under the rules, the
amount required to be distributed to the QTIP Trust as
the beneficiary can be less than the income actually
produced by the trust's interest in the plan assets.

d. Solution: Two Choices Now For Meeting "All
Income" Requirement. Formerly, the QTIP Trust had to
bedrafted to providethat all income earned by thetrust's
interest in the plan had to be demanded or withdrawn by
the Trustee of the QTIP Trust each year (including
during the time period predating the commencement of
required distributions) inorder toobtain QTIPtreatment.
See Rev. Rul. 89-89, 1989-2, C.B. 231. Now, Rev. Rul.
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2000-2 provides an important "new" method to use in
this situation. Rev. Rul. 2000-2 allows distributions to
be delayed until otherwise required under the minimum
distribution rules, even if a QTIP Trust is the named
beneficiary, and allowsthetrust to qualify for the marital
deduction as long as the spouse has the right to compel
the Trustee to withdraw the income earned on the trust's
interest in the plan each year.

(1) Preferred Method: Rev. Rul. 2000-2. Asa
result of Rev. Rul. 2000-2, most practitioners will now
probably draft the QTIP Trust to provide the spouse with
the power to compel the trustee to withdraw the income
earned by the trust's interest in the retirement plan or
IRA, rather than mandating that the Trustee actually
withdraw such income from the plan or IRA each year.
If the spouse does not need the income, it can remain in
the plan, accumulating tax deferred, until minimum
distributions are required to commence under the
applicablerules. Thus, Rev. Rul. 2000-2 providesaway
to meet the "all income" requirement and still observe
(and, for the most part, obtain the benefit of) the
minimum distribution rules. There are some other
potential problems caused by the Rev. Rul. 2000-2
approach, however. See Gerstner, You Have Named a
Trust - Now What?, cited earlier at V.A.4.

e. Principa And Income Allocation Issues.
Pursuant to the instrument or state law (or the Trustee's
proposed allocation, see PLR 9232036 (May 13, 1992),
or the participant's allocation in the beneficiary
designation, see PLR 9830004 (July 24, 1998)), either (i)
the entire distribution from the plan is treated as trust
accounting income (follows the conduit theory) or (ii)
the portion of the distribution from the plan representing
income earned in the plan that year on the trust's interest
in the plan is alocated to income for trust accounting
purposes (and, therefore, is distributable to the spouse
from the QTIP Trust once received, at least annually),
and the balance of the distribution, if any, isallocated to
principa. WARNING: Thelatter approach can resultin
accumulation of plan benefit distributions in the trust,
therefore making remainder beneficiaries of the trust
"countable" beneficiaries in determining whether the
trust qualifies for designated beneficiary treatment.
Because the remainder beneficiaries of the QTIP Trust
are also "counted" as beneficiariesin this situation, the
spouse cannot use the special spousal commencement
datefor required distributionsand designated beneficiary
treatment will be precluded if a charity or other entity is
aremainder beneficiary. See 1V.C.4., supra.

(1) Why IsPrincipal And Income Allocation Of
Plan Benefit Receipts Necessary? In casesin which the
participant has named a qualified see-through trust in
accumulation form as his beneficiary and is deemed to
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have a designated beneficiary (because the trust
regulatory requirements have all been met), payment of
the required distribution amount to the trust after the
participant's death satisfies the minimum distribution
rules. Thus, thetrust is not required to redistribute the
payment it has received from the plan to the trust
beneficiary merely to satisfy the minimum distribution
rules (becauseit isnot aconduit trust). Asnoted above,
however, distribution of trust accounting income to the
spouse from a QTIP Trust is required for estate tax
marital deduction qualification purposes.

(2) State And Uniform Principal And Income
Allocation Rules Applicable To Retirement Plans.
Following the alocation rules provided in some states
principal and income allocation statutes may or may not
produce an acceptable result. Under some state statutes
and under various uniform acts, only asmall percentage
(e.0., 5% or 10%) of the periodic distribution received by
the trust from the retirement plan istreated as "income"
for fiduciary accounting purposes. The Texas Uniform
Principal and Income Act (effective on and after January
1, 2004) basically "punts' onthisissue. See Texas Trust
Code 8§ 116.172(h). Therefore, specific drafting of
principal and income allocation rules in the relevant
instrument is recommended. A provision requiring that
just that portion of the distribution equal to the income
earned by thetrust'sinterest in the planfor that year must
be allocated to income has been deemed acceptable
under the IRS rulings to date. This allocation would
allow retention of the "principal" portion of the plan
distribution in the QTIP Trust, if desired. It may not be
desirable to do this, however, since the "principal"
portion of the distribution is till taxable as ordinary
income for income tax purposes. Thus, retention of such
taxable amounts in the trust will cause income taxation
at the high income tax rates applicable to trusts. Of
course, another issue if the QTIP Trust is drafted this
way (i.e, as an accumulation trust), is whether all
"countable" beneficiaries qualify as designated
beneficiaries and, if so, who the oldest "countable"
beneficiary is. It may not be the spouse, depending on
who the remainder beneficiaries of the QTIP Trust are.
Infact, if the remainder beneficiary isacharity, aQTIP
Trust in the form of an accumulation trust will not be a
gualified see-through trust and, therefore, designated
beneficiary treatment will not be allowed. Most QTIP
Trustsallow distributionsof principal to the spouseal so,
sothat all of the distribution from the plan can be passed
through the trust to the spouse (and taxable to her), if
desired. Thus, a QTIP Trust in the form of a conduit
trust would not be that unusual. Remember that, merely
because the Trustee exercises hisdiscretion to distribute
both income and principal to the spouse in the form of
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the entire distribution from the plan/IRA, however, does
not make the QTIP Trust a conduit trust for purposes of
the minimum distribution rules. If aconduit QTIP Trust
is desired, the trust should be specifically drafted that
way.

f. Post-death Administrative Reguirement: Two
QTIPElections. The executor or trustee must make two
(2) QTIP elections in this situation, one for the QTIP
Trust itself and one for the qualified plan or IRA. Rev.
Rul. 2000-2, I.R.B. 2000-3, January 18, 2000. In the
case of a qualified survivor annuity, the Executor or
Trustee must makethe QTIP election for the QTIP Trust
and must not elect out of the automatic QTIP treatment
for such annuity.

g. Plan Distribution Options Must Be Satisfactory.
The qualified plan or IRA must allow distribution
options that will qualify for QTIP treatment. See PLR
9220007 (January 30, 1991). (Asexplained by the IRS
in the cited ruling, this problem cannot be cured by post-
death redrafting of options by the Trustee.)

2. Designated Beneficiary Issues.

a. The Trust Regulatory Reguirements. The QTIP
Trust must meet the four (4) trust requirements under the
proposed regul ations as of the applicable datein order to
"look through" the trust to determine the designated
beneficiary. SeelV.C., supra.

(1) The Multiple Beneficiary Rule: Trusts That
Accumulate Distributions. If any remainder beneficiary
of the QTIP Trust is not an individua (e.g., a charity),
there should be no accumulations in the trust of any
amount of plan benefits distributed to the trust from the
plan during the spouse's life (regardless of whether such
distributions are treated as income or principal and
regardless of the fact that QTIP treatment can be
obtained merely by distributing all income). In other
words, the trust should be drafted as a conduit QTIP
Trust in that case.

(a) Designated Beneficiary Treatment
Unavailable for Accumulation Trusts If Charity Is
Remainder Beneficiary. In PLR 9820021 (May 15,
1998), involving accumulations of plan benefits in a
QTIP Trust, the surviving spouse could not be treated as
the designated beneficiary because the remainder
beneficiaries, whose interests were deemed not to be
solely contingent on her death, were charities. Thus, the
trust could not obtain designated beneficiary treatment.
Therefore, it is possible to have a conduit QTIP Trust
with remainder to charity, but not an accumulation QTIP
Trust with remainder to charity.

(b) Special Spousal Commencement Date
Option Unavailable. In PLR 199908060 (March 1,
1999), because of the accumulation of plan benefit
distributions in the trust, the remainder beneficiaries
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were also counted as beneficiaries under the multiple
beneficiary rules, and since the spouse was not the sole
beneficiary of the plan benefits under these rules, the
special distribution commencement date option allowed
where the spouse is the sole DB was not available. The
same decision was reached by the IRS in PLR 9847022
(November 20, 1998), although the death contingency
issue was not explicitly addressed in that ruling. This
"spouseassolebeneficiary” requirement for utilizingthe
special option of beginning minimum required
distributions when the participant would have reached
age 70 Y2 was reconfirmed in Rev. Rul. 2000-2 and has
now been codified in the final regulations. Treas. Reg.
8§ 1.401(a)(9)-5, A-7(c)(3), Example 1 (iii) [last
sentence] .

(c) Drafting For Trust Accumulation Of Plan
Distributions: Obtaining DB Treatment. If a complete
flow through of the entire distribution made from the
plan to the QTIP Trust each year (i.e., the "conduit"
approach) is not desired (so that the "principal” portion
of the distribution is retained in the QTIP Trust), the
accumulated distributions could be specially earmarked
for distribution only to the surviving spouse, preferably
during her lifetime, if the trust has any potentially
problematic beneficiaries. Accumulated distributions
could also be required to be distributed outright only to
"qualified" remainder beneficiaries(e.g., children) onthe
spouse's death. Another idea would be to specify in the
trust instrument that al accumulated plan benefit
distributions must be kept in a separate account from
other trust assets and must be utilized first to make
discretionary principal distributions to the spouse. A
further idea would be to give the spouse a withdrawal
power (but not a general power of appointment, which
precludes designated beneficiary treatment) over
accumulated plan distributions held in the QTIP Trust.
A "savings clause" to the effect that accumulated plan
distributions can never be distributed to "bad"
beneficiaries could aso be included.

(2) Example. For example, in casesin which a
participant dies before reaching hisRBD having named
the QTIP Trust as his beneficiary, with proper planning
(e.g., the participant's children, who are all younger than
the participant's spouse, are outright remainder
beneficiaries of the trust and the plan or IRA alowsall
of the distribution options under the minimum
distribution rules), the QTIP Trust Trustee should be
ableto take distributions over the surviving spouse'slife
expectancy (as the DB), even if plan distributions are
accumulated. Whether the surviving spouse's life
expectancy isrecal cul ated each year dependson whether
the conduit approach (yes) or accumulation trust
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approach (no) isused. See Examples1and 2inthefinal
regulations, discussed earlier inthisoutlineat 1V.C.4.c.
(3) Form Of Marital Trust Used Affects DB

Qualification. A life estate with general power of
appointment ("LEPA") marital trust under IRC

8§ 2056(b)(5), which is named as the beneficiary of
gualified plan or IRA benefits will not qualify for
designated beneficiary treatment because of the spouse's
possession of a general power of appointment. See
IV.D.1., supra.

3. IRD Issues. Because retirement plan benefits are
IRD, they should not be used in a discretionary manner
to satisfy a pecuniary beguest, including a pecuniary
marital deduction formula bequest. This could happen
where the plan benefits are made payabl e to the Trustee
under the participant's Will or Living Trust Agreement,
and then are distributed by the Trustee, in the exercise of
the Trustee's complete discretion, to satisfy a pecuniary
marital bequest to the QTIP Trust. Thiswill accelerate
theIRD (i.e., causeimmediateincometaxesontheentire
amount). IRC 8§ 691(a)(2).

a  Specific Bequest Approach. If the relevant
instrument makes a specific bequest of the retirement
plan benefits to the QTIP Trust, IRD is not accelerated.
For example, the beneficiary designation could direct
that the participant's interest in the retirement planisto
passdirectly tothe QTIP Trust. Asan aternative, if the
participant's interest in the plan passes to the Trustee
under hisWill and the Trusteeis specifically directed by
aprovision in the Will to alocate al of that IRD to the
QTIP Trust, no acceleration of IRD should occur.

b. Fractional Share Approach. Another way to
avoid triggering current income taxes on the entire
present value of the retirement plan benefits when it is
desired that such IRD passinto trust, especially to more
than one trust, is to use a fractional share formula
Admittedly, thisis not the simplest method for dealing
with this problem.

c. Residuary Trust. If the IRD items pass to a
residuary trust under the Will, then IRD should not be
accelerated.

4. Tax Payment Issues.

a Edate Taxes. If estate taxes are due on the
participant's death, it would be better if assets other than
the decedent's interest in retirement plans were used to
pay them (because withdrawal fromthe planto pay estate
taxeswill trigger incometaxes). Further, if plan benefits
are being paid to a QTIP Trust and no QTIP election is
made or only a partial QTIP election is made, resulting
in estate tax becoming due, astandard tax apportionment
clauseisnot advisable (again, it would be better if other
assetswere used to pay the estate taxesin this situation).
Another reason to be cautiousin thisregard isdueto the
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IRSs theory that if the instrument requires or even
authorizesthe use of plan benefitsto pay estatetaxes, the
participant's "Estate" is deemed to be one of the
beneficiaries of the plan benefits (and an estate is not a
designated beneficiary).

b. Income Taxes And Expenses. Some of the
favorablerulingsallowing DB treatment toaQTIP Trust
named as a plan beneficiary recited the fact that no trust
expenses or income taxes payable on the plan
distribution received by the QTIP Trust were charged to
theincome of thetrust. Whileitisnot clear whether this
fact wasimportant, some consideration should be given
to having the income portion of the plan distribution
flow through the QTIP Trust to the spouse without
diminution by such charges.

5. Instructive Rulings. A review of various private
letter rulingsinwhich themarital deductionwasallowed
for retirement plans (usually IRAS) passing to a QTIP
Trust should be helpful in determining what provisions,
among others, ought to be included in the relevant
instrument. Themost important recent rulinginthisarea
ismorethan just instructive on some of theseissues. See
Rev. Rul. 2000-2, supra. Many important document
provisions have already been discussed in this section of
the outline. It isimportant to note, however, that in many
of the rulings, the designated beneficiary issue was not
addressed. The following are some favorable rulings
issued beforerel ease of thefinal regulationson April 17,
2002, that the practitioner may want to study, in addition
to Rev. Rul. 2000-2: PLR 8351097; PLR 8843033
(actually involving aLEPA and not aQTIP Trust); Rev.
Rul 89-89, supra; PLR 9204017; PLR 9229017; PLR
9232036; PLR 9245033; PLR 9320015; PLR 9416016;
PLR 9442032; PLR 9537005; PLR 9551015 and PLR
9830004.

6. Will Contests And Other Litigation. What if the
Will which creates the QTIP Trust is contested and
prolonged litigation is likely? If it is not clear who the
beneficiary of the participant's retirement plan is by the
DB Determination Date, then designated beneficiary
treatment will be jeopardized. Could the QTIP Trust
provisionsand related designated beneficiary provisions
in the Will be incorporated by reference into the
beneficiary designation so that minimum distribution
amounts can be determined and timely distributed (even
if a Will contest is still unresolved by the DB
Determination Date)? What if the decedent's waiver or
the spouse's consent to waiver of REA rights is being
challenged? Does state law or ERISA control the
decision? How do community property lawsimpact this
issue (if they do)? Some interesting complex litigation
issues can arise involving trusts that are named as the
beneficiary of retirement plan benefits and the impact of
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the litigation on both the estate tax marital deduction (if
applicable) and the designated beneficiary issue should
be determined.

V1. SPECIAL CONCERNSIN NAMING A QDOT
TRUST ASBENEFICIARY

A. SpouseNot U.S. Citizen. If the participant's spouse
isnot aU.S. citizen, amounts passing directly to her will
not qualify for the federal estate tax marital deduction.
IRC 8 2056(d). A qualified domestic trust ("QDOT")
must be used to obtain the marital deduction in this
situation. IRC 8§ 2056A.

B. Creation of QDOT. Either the participant or the
surviving spouse may create the QDOT. The
considerations discussed above relating to the QTIP
Trust will usually apply, especialy if the participant is
the one creating the QDOT. In addition, al of the usual
QDOT requirements must be included in the governing
instrument.

C. Rollover to QDOT by Non-Citizen Spouse.

1. Three lllustrative Rulings.
a. PLR 9623063.

(1) Facts. The participant of three (3) IRAsdied,
having designated his spouse, S, who was not a U.S.
citizen, ashisbeneficiary. Stimely createdaQDOT that
met all of the QDOT requirements. S proposed to roll
over to one or more IRAs in her name the participant's
community property interest in his IRAs. The IRA
rollovers would then be allocated to corpus of the
QDOT. S, who was age 68 when the participant died,
had a complete withdrawal right over the IRAs. S
proposed to treat the portion of thedistributionsfromthe
IRA rollovers to the QDOT representing the trust's
income availablefor distribution (i.e., income earned by
thetrust during the calendar year) asincome, and to treat
the income earned in the IRA rollovers but not
distributed during the calendar year as principal.

(2) QDOT Qualification For Marital Deduction.
The IRS ruled that because the IRAs passed directly
(outright) to S, the QDOT to which the IRA rollovers
were transferred did not have to meet the QTIP
regquirements of Code Section 2056(b)(7), or the LEPA
reguirements of Code Section 2056(b)(5), or constitute
an estate trust under Treasury Regulation Sections
20.2056(c)-2(b)(1)(i) through (iii). The IRS concluded
that Ss IRA rollovers were eligible for the marital
deduction under Section 2056(d)(2)(B) of the Code.

(3) Income Issue. The IRS did not quite use the
same terminology Sused in S's ruling request, but ruled
that amounts distributed from her IRA rollovers during
any calendar year will be deemed income, to the extent
of the IRA rollover's current income for the calendar
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year, within the meaning of Section 2056(c)(2) of the
Code.

b. PLR 9109021. In this ruling, the non- citizen
spouse rolled over 403(b) and IRA benefitsto a QDOT
that she created after the participant's death. Although
the ruling contains very little discussion of the income
issue, the IRS held that the QDOT created with the plan
benefits qualified for the marital deduction. PLR
9109021 (November 30, 1990).

c. PLR 9321032. For aruling that contains an
excellent discussion of both the marital deduction issue
in the case of a non-citizen spouse and the minimum
distribution issues, see PLR 9321032 (May 28, 1993).
See also PLR 9322005 (June 4, 1993).

D. Annuity AsQDOT. Congressalowed Treasury to
issue regulations stating that annuities, including those
emanating fromqualified plansand IRAs, may betreated
as QDOTs. IRC 8§ 2056A(e). The problem with this
approach is that the annuity distributions under the
minimum distribution rules eventually carry out
"principal" and the non-citizen surviving spouse must
pay estate tax on principa distributions from a QDOT
(except for emergency distributions of principal).

E. Final ODOT Regulations. Under the fina QDOT
regulations, a non-citizen spouse can obtain QDOT
treatment for annuities if she either agrees to pay the
deferred estate tax on the principal portion of each
annuity distribution or rolls the principal portion of the
annuity distribution into a QDOT. Treas. Reg.
§ 20.205A-4(c); seealso PLR 9729040 (July 18, 1997).

VIlI. SPECIAL CONCERNS IN NAMING A
BYPASS TRUST ASBENEFICIARY

A. Complete Distribution To Bypass Trust. In cases
involving qualified plans, where the Bypass Trust has
been named as the participant's beneficiary, many plans
will require a complete distribution of the participant's
interest in the plan to the trust. Ignoring the Pension
Protection Act for a moment, in a case like this, the
Bypass Trust would be underfunded because the date of
death value of the participant's interest in the plan (the
"gross" amount) is included in his estate under either
Section 2033 or Section 2039 and, yet, when the Bypass
Trust receives the lump sum distribution of the plan
benefits, it isfully taxable as IRD in the year of receipt.
Thus, the Bypass Trust "immediately" shrinks by the
amount of the income taxes it must pay on the
distribution. Before the Pension Protection Act,
participants in a plan like this usualy rolled over their
gualified plan benefits to an IRA rollover to avoid their
beneficiaries having to take alump sum distribution on
death. Now, because of the Pension Protection Act, the
inherited qualified plan benefits can be moved to an
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inherited IRA for the benefit of the Bypass Trust, without
accelerating the income taxes, as long as the Bypass
Trust is properly drafted-.e., is in the form of a
"qualified see-throughtrust." Another optionthat may be
superior in some cases, especialy where long term
income tax deferral is actually likely, would be for the
participant to convert histraditional IRA to a Roth IRA
during life and then name the Bypass Trust as the
beneficiary of the Roth IRA. Discussion of Roth IRAsis
included in Exhibit 18.

1. IRD Deduction. If estate taxes are paid by the
participant's estate as a result of the IRD passing to the
Bypass Trust, then the Bypass Trust should be entitled to
the IRC 8 691(c) deduction for income tax purposes (for
estate tax attributable to the IRD item). Usualy,
however, the estate plan would be designed so that no
estate taxes are caused by the amount passing to the
Bypass Trust.

2. Principal And Income Allocation Issues. If a
complete distribution of the participant's interest in the
plan (i.e., alump sum) is received by the Bypass Trust,
it would be beneficial to allocate such receipt to
principal. The TexasUPIA ruleswouldrequirethis. See
Texas Trust Code § 116.172(g). Even though allocated
to principal, incometaxeswould still be due on thelump
sum distribution since it is IRD.

B. Minimum Distribution Payments To Bypass Trust.
If the Bypass Trust is going to be a beneficiary of
retirement plan benefits, it would be preferable for the
Bypass Trust to qualify for designated beneficiary
treatment so that payments to the trust could be made
over the life expectancy of the oldest trust beneficiary
pursuant to the minimum distribution rules. Periodic
distributionsfromthe planto the Bypass Trust will allow
for further tax-deferred growth in the plan assets (versus
a complete distribution up front).

1. Principal and Income Allocation Issues. If the
Bypass Trust is structured as aqualified see-through
trust, so that only minimum required distributions
have to be paid to it each year from the retirement
plan, assuming the plan administrator or IRA
custodian/trustee does not characterize the
distribution asinterest or dividend income, then the
"4% rule" applies. See Texas Trust Code
§116.172(c).

2. IRD Reduces Estate Tax Effectiveness. It is still
better to have non-IRD assets (i.e., "after tax" assets)
pass into a Bypass Trust for federal estate tax purposes
because IRD assets are not true "growth" assets (due to
theinherentincometax liability). Whilesomepossibility
for growth exists as long as the opportunity for deferral
is preserved, IRD assets do not "grow" in the same way
as after-tax assets. Thus, alocating IRD assets to the
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Bypass Trust is usually not the best use of the
participant's federal estate tax exemption amount.
Planning efforts should be directed toward allocating all
other assetsthat could be used to fund the Bypass Trust,
including real estate and life insurance, to the Bypass
Trust first. Better Bypass Trust funding might be
possible through a non pro rata distribution. And, for
decedentswho diein 2011 and thereafter, another option
for thissituationisportability. Both arediscussed, infra,
at VII.C.

3. Strategies For The Participant During Life. If the
participant is concerned with fully funding or, at least,
optimally funding the Bypass Trust, he should consider
the following strategies:

a Not Waiting Until Age 70 ¥ To Take
Distributions From His Retirement Plans. Many retired
people under age 70 Y% spend all of their after tax assets,
whilecontinuingto let their retirement plans grow larger
(thus, worsening the problem). If aparticipant's estateis
taxable and consists primarily of retirement plans, he
should consider taking distributionsearlier (aslongashe
isat least age 59 ¥5). He will pay income taxes on the
distributions, but then he can either invest the net after
tax amount in other assets that will be more suitable for
funding a Bypass Trust, spend it, or make giftswithit --
all effective estate tax reduction strategies.

b. Not Taking Merely The Minimum Required
Distributions Upon Reaching RBD. Whilemany people
complainabout havingto pay incometaxeson retirement
plan distributions, these monies have not paid any
income taxes previously and they have benefitted
tremendously by this tax deferral. On the other hand,
when the surviving spouse dies and estate taxes are
payable, the children may have to withdraw amounts
fromtheretirement plan to pay the estatetaxes, incurring
income taxes at the same time, and possibly resultingin
a combined 70% or 80% tax rate on these assets. The
participant and his spouse will likely never have to pay
taxes at that high arate on distributions from these plans
during life. Thus, taking extra distributions during
lifetime to save taxes later is not a bad idea. Some
people take just enough extra from their plans to stay
within the income tax bracket they would have been in
anyway as a result of their required distribution and
other taxableincome. Also, every timeincometaxesare
paid on these assets, the participant's estate is being
reduced by that tax payment.

c. Rolling Over Qualified Plan Benefits To An
IRA. For a variety of estate planning reasons, the
participant should consider taking a lump sum
distribution from his qualified plan and rolling it over to
an IRA rollover when he separates from service.
Participants can al'so do in-service rollovers of qualified
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plan benefits to an IRA rollover. Besides the fact that
IRAs are generally easier to deal with, post-death, than
qualified plans, moving from aqualified planto an IRA
rollover allows the non-participant spouse to do estate
planning with her community half of the IRA (IRAsare
not qualified plans under ERISA and, therefore, the
Boggs decision does not apply to them).

d. Convertingto aRoth IRA. Thereisnolonger an
Adjusted Gross Income limit for converting atraditional
IRA toaRoth IRA. Thus, inthe year 2012, with a 35%
top income tax rate, some participants should consider
doing a Roth IRA conversion.

4. Complicating Factors.

a. Multiple Beneficiaries. A BypassTrust often has
multiple current beneficiaries, but evenif it isdrafted so
that the surviving spouseis the sole current beneficiary,
unless it is drafted in the form of a "conduit” trust, the
remainder beneficiaries of the trust must be taken into
account indetermining itsqualification for DB treatment
after the participant's death. See IV.C.4., supra. If all
"countable" beneficiaries of such an accumulation
Bypass Trust are human beings, then the individual with
the shortest life expectancy (usually the spouse) will be
treated as the designated beneficiary whose life
expectancy will be used as the measuring life for
calculating MRDs to the trust after the participant's
death.

(1) Power Of Appointment To Charity. If the
Bypass Trust is not a conduit trust and the spouse has a
testamentary power of appointment over the Bypass
Trust in favor of charity, then designated beneficiary
treatment is jeopardized. The surviving spouse should
timely disclaim the offending power if DB treatment is
desired. With a conduit Bypass Trust, the spouse's
testamentary power of appointment canincludecharities.
With aconduit trust, a charity can even be the remainder
beneficiary (or one of the remainder beneficiaries) of the
trust and it will not affect thetrust's qualification for DB
treatment. Usually, however, acharity isnot aremainder
beneficiary of a Bypass Trust because there is no estate
tax on the remaining trust assets when the surviving
spouse dies and, therefore, no need for a charitable
deduction.

(2) Charity IsPotential Remainder Beneficiary Of
Accumulation Bypass Trust. If charity isa"countable"
remainder beneficiary of aBypass Trust in accumulation
form, designated beneficiary treatment is not available.
See, e.g., PLR 9820021, supra. If there are intervening
outright remainder beneficiaries of the trust before an
ultimate charitable beneficiary is reached, then charity
may be deemed a"mere potential successor beneficiary”
as long as there is at least one outright remainder
beneficiary in the class alive on the DB Determination
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Date. For example, if the Bypass Trust passes outright
tothedeceased participant's children upontermination at
the spouse's death, and if at |east one child is alive, and
if charity only takesif al of the children predecease the
surviving spouse, charity should be treated as a mere
potential successor beneficiary inthat caseand, therefore
should beignored in evaluating the DB issue. Example
1 in the final regulations would appear to support this
result (although it does not go that far). See IV.D.2,
supra.

(3 Accumulation Bypass Trust:  Special
Commencement Date Option Not Available. Evenif all
of the beneficiaries of the Bypass Trust are human
beings and the trust meets all of the requirements for
designated beneficiary treatment, if the trust is not
specifically designed asaconduit trust (meaning that the
full amount distributed from the plan to thetrust must be
distributed from the trust to the spouse per the trust
instrument), then the trust cannot avail itself of the
special commencement datefor distributionsavailableto
a sole designated beneficiary spouse under Section
401(a)(9)(B)(iv)(l) of the Code. Thisinterpretation was
originally found in PLRs 9847022 and 199903050,
supra, confirmed by implication in Rev. Rul. 2000-2,
supra, and now expressly stated in the final regulations.
See Treas. Reg. 8 1.401(a)(9)-5, A-7(c)(3), Example 1
(iii) [last sentence]. Thus, distributions to a Bypass
Trust in the form of an accumulation trust must
commence by December 31 of the year following the
year of the participant's death (just like any other non-
spouse designated beneficiary).

5. Drafting Strategies.

a. Beneficiary Designations. In many estate
planning situations, the beneficiary designation should
be designed so that the surviving spouse will have the
option, at least, of using the retirement plan benefits to
fund the Bypass Trust. There is no universa rule
regarding the wording of beneficiary designations. A lot
depends on the wording in the particular Will or trust
instrument. Sometimesthe beneficiariesarelisted onthe
beneficiary designation form itself. Other times, a
"Schedule A" attachment, indicating the primary and
contingent beneficiaries and their shares, is attached to
the beneficiary designation form. In other cases, a
Trustee is named as the beneficiary on the beneficiary
designation formandthe actual allocation ismade by the
Trustee, in afiduciary capacity, pursuant to applicable
provisionsin the Will or Trust under which the Trustee
serves. Various sample beneficiary designations are
attached to this outline as Exhibits 4-16. Here are some
possibilities:

(1) Simplest Method. Spouse is primary
beneficiary, Trusteein participant'sWill (or Living Trust
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Agreement) is contingent beneficiary. See, e.g., Exhibit
4. Benefit: Spouse will clearly qualify as a designated
beneficiary if spouse survives participant. Spouse has
the option to do the spousal IRA rollover (or treat the
participant's IRA/IRA rollover as her own) and also has
the option to disclaim all or aportion of the participant's
interest in the retirement plan benefits passing to her in
order to fund the Bypass Trust (this assumes the Will or
Living Trust has a provision specificaly allocating
disclaimed plan benefits to the Bypass Trust). If the
spouse fails to survive the participant, this contingent
beneficiary designation will result in the plan benefits
being distributed according to the participant's estate plan
in hisWill or Living Trust Agreement. Usually, the plan
benefits will be distributed to the same beneficiaries
receiving theresiduary estateor remaining property (i.e.,
allocation provisionsin the instrument will funnel plan
benefits to the correct contingent beneficiaries). Thus,
the beneficiary designation form itself need not be
"cluttered up" with various contingencies that are more
easily addressed in the Will or Trust Agreement. Many
qualified plan administrators and IRA custodians allow
the naming of the Trustee of arevocable Living Trust as
the participant's beneficiary, but not the Trustee under
the participant's Will. This appears to be because a
Living Trust is atrust while aWill is not atrust. Also,
many plan administrators and IRA custodians want the
name of "thetrust" and not the name of the Trustee, even
though a trust has no legal significance without the
Trustee. Getting beneficiary designation forms accepted
is more of an art than a science. See Exhibit 17 for
further discussion.

(2) Method Affirmatively Discussing Disclaimer.
The participant's spouse is named as the primary
beneficiary; however, in the beneficiary designation
form itself, it provides that if the spouse survives the
participant but executes a disclaimer, the disclaimed
amount passesto the Trustee of the Bypass Trust (or the
Disclaimer Bypass Trust) createdinthe participant'sWill
(or Living Trust Agreement). See, e.g., Exhibit 6.
Descendants, per stirpes, could be listed as contingent
beneficiaries (perhaps subject to Contingent Trust or
TUTMA provisions). See, e.g., Exhibit 5.

(3) Possibly Risky Method. The Trustee in the
participant's Will (or Living Trust Agreement) is named
as the primary beneficiary (there may be no contingent
beneficiary named, or the spouse, if any, may be named
as the contingent beneficiary). This may be the best
choiceif the planisto set up thenon pro ratadistribution
technique with a funded revocable trust (this plan is
described below inV11.B.2). Thereare someissueswith
this approach, however..
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(a) Issues. What ishappeningto the participant's
spouse's community interest in the plan or IRA with a
beneficiary designation like this? Is the spouse being
forcedto an"election” by thistype of designation? If the
Will or Trust Agreement doesn't clearly alocate the
spouse's community interest in the IRA directly to her,
she could have serious rollover problems (even though
she "owns' half of the plan aready under community
property law). Many rulings, however, have allowed the
surviving spouse to do an IRA rollover with this type of
beneficiary wording under the right facts. See X., infra.
Note that separate account/segregated sharetreatment is
not available with this type of designation. See 1.B.6.,
supra.

(b) Non Pro Rata Distributions. Naming (the
Trustee of) arevocable trust as the primary beneficiary
appears to work well in the case of non pro rata
distributions, at least based on somerecent private letter
rulings. SeeVII.B.2, infra.

(49 Ancther Option. Primary Beneficiary
Designation: Spouse is the beneficiary of % of the
benefits and the Trustee of the Bypass Trust is the
beneficiary of the other ¥ of the benefits; the contingent
beneficiary is the Trustee in the Will (or descendants,
per stirpes). See, e.g., Exhibit 7 for similar wording,
splitting plan benefits between spouse and QTIP Trust.
Assuming all of the benefitsare community property, the
surviving spouse is receiving her community share
outright and can clearly do a spousal IRA rollover asto
that half. The participant's half will pass directly to the
Trustee of the Bypass Trust, so no acceleration of IRD
should occur (which happens when the fiduciary has
discretionto use |RD assetsto fund apecuniary amount).
The amount may be too large, however, and needs to be
monitored. The Bypass Trust must meet all of the trust
regulatory requirementsto obtain designated beneficiary
treatment. A formula could be used in the beneficiary
designation form to divide the Trustee's share between a
Bypass Trust and a Marital Trust created in the Will or
Living Trust Agreement. Or, a "one-llung" trust
(meeting QTIPtrust requirements) could benamed asthe
beneficiary of the decedent's half of the IRA. In that
case, the trust could serve as either a Bypass Trust or a
Marital Trust, and the trust could be severed into two
separate trusts based on the decedent's remaining estate
tax exemption amount, if desired.

b. BypassTrust Provisions. All of the usual Bypass
Trust drafting considerations apply (e.g., if spouse will
be the Trustee, limit distributions to the ascertainable
standard; don't give spouse a general power of
appointment over Bypass Trust, etc.). Consider, in
addition, the following:
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() No Power Of Appointment Or Specialy
Designed Limited Power Of Appointment. If the plan
benefits will reach the Bypass Trust via adisclaimer by
the participant's spouse, then the participant's spouse
should not be given a power of appointment over the
trust (or, at least, over the disclaimed assets) because of
therulesfor qualified disclaimers. Of course, the spouse
could disclaim the problematic power after death.
Further, in the case of aBypass Trust in the form of an
accumulation trust, it would be safer in cases involving
the distribution of plan benefits to forego giving the
spouse any type of power of appointment because all
potential donees of the power have an interest in plan
benefits accumulated in the trust. If the plan benefits
will passto the Bypass Trust directly, either because the
Trustee of the Bypass Trust is specifically named as the
beneficiary in the beneficiary designation form or
because the Trustee in the Will (or Living Trust
Agreement) must allocate or chooses to allocate plan
benefitsasto which the Trusteeisnamed the beneficiary
to the Bypass Trust, then, theoretically, the spouse can
have a limited power of appointment, but it must be
designed so as not to cause problems under the trust
regulatory requirements (including the multiple
beneficiary rules). See, 1V.D.1., supra. All donees of the
power of appointment must be clearly identifiable
(pursuant to the trust regulatory requirements). The
power of appointment should not be exercisablein favor
of acharity or other entity (not adesignated beneficiary).
If it is desired that the participant's spouse be treated as
the designated beneficiary for purposes of calculating
MRDs and if the Bypass Trust is in the form of an
accumulation trust, then appointees pursuant to a power
of appointment should be limited to persons who are
younger than the spouse. Even apower to appoint to the
"spousesof descendants" might fail becauseadescendant
might be married to someone who is older than the
participant's spouse. Also, asnoted aboveinl|V.D.1.b, if
the power of appointment can be exercised in further
trust, it will be hard to satisfy the trust regulatory
requirements with respect to that future trust. Thus,
specia drafting is needed for powers of appointment if
the Bypass Trust isin the form of an accumulation trust.
The surviving spouse's power of appointment over a
conduit Bypass Trust should be testamentary only.

(2) Sole Beneficiary Spouse Treatment Desired.
If it is desired that the spouse be treated as the sole
beneficiary for purposes of the minimum distribution
rules, and especially the more favorable commencement
date option, then no one else can be acurrent beneficiary
of the trust and no plan distribution amounts can be
accumulated in the trust for the benefit of the remainder
beneficiaries. Either the "conduit" approach must be
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used (not necessarily bad from anincometax standpoint)
or the spouse must be given some sort of withdrawal
power over the plan distribution amounts not distributed
to her by the Trustee of the Bypass Trust (making her a
grantor of the trust to that extent). See IV.C.3,, supra.
The spouse will not be treated as the "sole" beneficiary
merely becausethe Trustee, in fact, choosesto distribute
to the spouse 100% of the plan distributions received by
the trust. Specia drafting in the instrument will be
required to achieve the correct result. But giving the
spouse a withdrawal power over the plan benefits will
cause the amount over which the spouse has a
withdrawal power to be included in her estate at death,
defeating one of the purposes of the Bypass Trust.
Thus, the safest course is to use a conduit Bypass Trust
if the special commencement date for sole beneficiary
spousesisdesired. Again, specia drafting of the Bypass
Trust is required to achieve this treatment.

(@ Commencement Date For Distributions. If
the spouseistreated asthe sole beneficiary for purposes
of the minimum distribution rules(i.e., the Bypass Trust
is a conduit trust) and if the participant dies before
reaching hisRBD, distributionsto the Bypass Trust will
not need to commence until December 31 of the year in
whichthe participant would have reached age 70 %2. This
continued deferral is very valuable. Of course, an
accumulation Bypass Trust will not be able to meet the
requirements for obtaining this special MRD
commencement date. It may be simpler to use a more
"normal" Bypass Trust (i.e., an accumulation Bypass
Trust) and begin taking distributions by December 31 of
the year following the year of the participant's death
(assuming the trust meets the regulatory requirements
and has no beneficiaries who do not qualify as
designated beneficiaries). NOTE: It is the IRS
continuing position that if the Trustee namedinthe Will,
in general (versus the Trustee of the Bypass Trust), is
named asthe beneficiary in the participant's beneficiary
designation formand the Trustee makesthe all ocation of
plan benefits to the Bypass Trust as aresult of exercise
of the Trustee's discretion, al potential beneficiaries
who could have received plan benefits as aresult of the
Trustee's discretionary allocation (including all other
beneficiaries in the Will or Trust, including all other
trustscreatedin the Will or Trust and their beneficiaries)
have to be taken into account to determine whether the
participant has a designated beneficiary and, if so, who
itis(i.e.,, which DB'smeasuring lifeisused for purposes
of the minimum distribution calculations). See PLR
199903050, supra, PLR 9305025 (November 12, 1992),
and PLR 9641031 (October 11, 1996). Thissametheory
is being used by the IRS to preclude post-death
separation of benefits into separate accounts when the
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Trustee is named as the beneficiary on the beneficiary
designation form. See I.B.6., supra. Therefore, if the
Trustee in the Will, in general, is designated as the
beneficiary, at the very least the Will or trust instrument
should mandate or direct the alocation of the plan
benefits, so that it is not a matter left to the Trustee's
discretion. This will reduce the number of potential
beneficiaries who must be taken into account for MRD
purposes.

C. New Approaches. At the present time, therearetwo
other (and perhaps better) options.

1. Elect Portability. For decedents who diein 2011
and thereafter, instead of trying to fund a Bypass Trust
with pre-tax retirement benefits, the surviving spouse, as
Executor (or the Executor, if not the surviving spouse,
perhapswith the consent of the spouse and children), can
file a Form 706, United States Estate (and Generation-
Skipping Transfer) Tax Return, for the decedent's estate,
even if the value of the estate is under the 706 filing
requirement, for the purpose of "transporting" the
deceased spouse'sunused estatetax exemption amount to
the surviving spouse. The portability election was first
added to the law by the "Tax Relief, Unemployment
Insurance Reauthorization, and Job Creation Act of
2010," which was passed in December 2010, and was
made permanent when the "American Taxpayer Relief
Act of 2012" was passed in January 2013. Thisoptionis
referred to as the "portability" election.

a Better Income Tax Situation For Surviving
Spouse. If portability iselected, the surviving spouse can
accept the deceased spouse's gift to her of his(interestin
the) plan or IRA and do the spousal IRA rollover for the
entire plan/IRA. At that point, the spouse will become
the participant of the IRA rollover, allowing her to use
the Uniform Lifetime Table for calculating distributions
from the IRA rollover once she reaches her RBD. For
one and, perhaps, two reasons, this reduces the amount
that must be distributed after the decedent's death
compared to having the plan/IRA (or any part of it)
belong to aBypass Trust. Onereasonisthat the Uniform
Lifetime Table, which the spouse can utilizewith respect
to her IRA rollover, results in smaller required
distributionscomparedtothe Single Life Table, whichis
what the Bypass Trust would have to use (whether in
conduit form or accumulation form). Theother isthat, in
the case of the, perhaps, more common accumulation
Bypass Trust, minimum required distributions (MRDs)
must begin by December 31 of the year following the
deceased IRA owner'sdeath, while, with the spousal IRA
rollover, MRDs do not have to begin until the spouse
reaches her RBD.

b. Better Income Tax Situation For Children After
Death Of Surviving Spouse. In addition, by doing the
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IRA rollover, the spouse can name the children as
beneficiaries upon her death, thereby preserving the
"stretch IRA" option for the children. In contrast, the
childrenwould not havethe"stretch IRA" option for any
part of the decedent's IRA allocated to a Bypass Trust,
regardlessof whether theBypass Trustisin conduit form
or accumulation form.

c. Disadvantages Of Portability Election. The
primary "disadvantages" of the portability approach are:
(i) the cost of preparing the Form 706 and (ii) the
potential loss of the deceased spouse'stransported estate
tax exclusion amount ("DSUE Amount") due to the
surviving spouse remarrying and not using the DSUE
Amount on lifetime gifts and then her new spouse
predeceasing her, having less estate tax exclusion
amount than the prior deceased spouse.

2. Non Pro Rata Distributions. Although portability
isanice current option to have, many coupleswould stil|
prefer to fund aBypass Trust on the first spouse's death,
if possible, to secure the non-tax advantages that trusts
provide (such as creditor protection and ultimate
control). From atax effectiveness standpoint, however,
IRD assets, such asqualified plansand IRAS, are not the
best choice for funding a Bypass Trust. Qualified plan
benefits and IRAs are overstated in value due to the
built-in income tax liability that applies to the pre-tax
portion of the plan/IRA (which, in most cases, is
virtually the entire amount). In addition, when aplan or
an IRA isallocated to aBypass Trust, thiseliminatesthe
"stretch IRA" for the coupl€e's children when the second
spouse dies. Further, IRAs aready have creditor
protection, while "regular" (after-tax) investment assets
do not. Thus, in a perfect world, a Bypass Trust would
be funded with "after-tax growth assets’ and the
surviving spouse would own the entire IRA. In view of
the fact that al assets are likely to be community
property, isthere away to put all of the after-tax growth
assets owned by the couple (i.e., 100% and not just 50%)
intoaBypass Trust? Wedon't want the surviving spouse
to contribute any of her own assets to the Bypass Trust
because of estatetax concernscaused by Section 2036 of
the Code. We also dont want to cause an adverse
income tax result, such as acceleration of income taxes
ontheentire IRA by making atransfer that istaxable per
Code Section691(a)(2). Thetechnigueof utilizinganon
pro rata distribution on the first spouse's death seemsto
provide the solution.

a. What Is The Plan? The best (safest) method
involves creating a joint revocable trust while both
spouses are living and funding the trust with as many of
the couple's after-tax assets as possible before the first
spouse dies. (Some practitioners also use this technique
withWills, relying on the Executor's power to administer
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both halves of the joint community property and
decedent's sole management community property, but
there are some technical problems in the Will situation
in the case of the death of the participant spouse because
we are not going to name the "estate" as the beneficiary
of theplanor IRA. Thus, how, exactly, doesan Executor
actually obtain possession of the plan/IRA to make the
non pro rata distribution if it doesn't pass to the estate?)
The conservative approach would be for the revocable
trust instrument to specifically give the Trustee the
power to make non pro rata distributions (even though
Texas statutory law arguably gives trustees this power).
The beneficiary designations for the couple's IRAs and
gualified plans should either name the joint revocable
trust asthe primary beneficiary or namethe spouse asthe
primary beneficiary and name the revocable trust asthe
contingent beneficiary. Then, whenthefirst spousedies,
the Trustee can adlocate the deceased spouse's
community interest in the IRA to the surviving spouse
and can alocate the surviving spouse's community
interest in other trust assets to the Bypass Trust. The
result is that 100% of the IRA will be owned by the
surviving spouse and 100% of the after-tax growth assets
(of equivalent value) will be owned by the Bypass Trust.
There are a couple PLRs with these precise facts,
discussed below.

b. What Are The Risks Of ThisPlan? Therearea
few potential risks of thisapproach. Thefirst concernis
whether the non pro ratadistributionisa"taxable sale or
exchange" under the federal income tax rules (i.e., Code
Sections 61, 1001 and/or other sections). The second
concern iswhether the transaction comes within Section
691(a)(2), which causes acceleration of income taxes
when an IRD asset (such as an IRA) is transferred.
Another issueisthe actual control of the assetsinvolved
in the non pro rata distribution by the fiduciary. Some
commentators have also raised an issue relating to the
type of community property systemin Texas, compared
to the typein other states, but thisissue appearsto have
gone away. And, finally, there is also the Section 2036
risk for the surviving spouse (because her haf of the
non-IRA assetsis passing into the Bypass Trust). Based
on the following rulings and cases, however, this
technique should work.

c. Federal Income Tax Support. There are many
casesand rulingsthat provide comfort for the proposition
that, if afiduciary is making a non pro rata distribution
to beneficiaries pursuant to its duty to distribute assets
pursuant to the instrument under which the fiduciary is
serving, aslong asthe non pro rata distribution is either
specifically authorized by the instrument or applicable
statelaw, then the non pro rata distribution should not be
treated as a taxable sale or exchange for federal income
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tax purposes. Also, in some of the same rulings
addressing the sale or exchange issue, the issue of the
acceleration of income taxes per Section 691 was
addressed and resolved in the taxpayer's favor. The
following are some of those authorities (note that some
of the following predate the addition of Section 1041 to
the Code [added in 1984], which makes non-taxable the
division of assets between spouses):

Frances R. Walz, Administratrix v. Commissioner, 32
B.T.A. 718 (1935). Holding: Where community assets
are divided in kind between the spouses so that,
thereafter, some whol e assets bel ong to the husband and
other whole assets belong to the wife, if the value of
what each receives is approximately equal, such a
division is non taxable.

Commissioner v. Mills, 183 F.2d 32 (9" Cir. 1950), aff'g
12T.C.468(1949). Holding: Conversion of community
property into separate property via a partition is non
taxable if value of the assets allocated to each spouseis
approximately equal.

Osceola Heard Davenport v. Commissioner, 12 T.C.M.
856 (1953). A non pro rata partition of community
property incident to a divorce does not give rise to
taxable sale or exchange treatment. The Court added
that a pro rata division might not have been in the best
interests of the parties. It aso added that dividing the
cost basis on a pro rata basis might have produced an
inequitable result.

Clifford H. Wken, 24 T.C.M. 290 (1965). Holding: A
non pro rata partition of community property is not a
taxableevent aslong asval ue of theinterestsreceived by
each spouse is approximately equal.

Rev. Rul. 76-83, 1976-1, C.B. 213, distinguishing Rev.
Rul. 69-486 (which characterized a non pro rata
distribution as a pro rata distribution followed by an
exchange[i.e., asa€] duetolack of authority inthetrust
instrument or under state law to make a non pro rata
distribution). Ruling: A non pro ratadivision of marital
property between husband and wife (without more) isnot
ataxable event.

GCM 37716 (October 5, 1978). An approximately equal
division of jointly owned marital property incident to a
divorce is not a taxable event and no gain or loss is
realized upon such a division.

PLR 8016050 (January 23, 1980). Community property
of husband and wife divided into non pro rata shares, of
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equal value, after death of wife. (While other states
community property lawswere mentioned ontheissue of
whether death works an immediate partition of the
community property into two separate shares, so that
surviving spouse and Executor of deceased spouse's
estate each hold, separately, ¥z of each asset, that part of
ruling not important because, under Texaslaw, Executor
administersboth halves of joint community property and
al of the decedent's sole management community
property and separate property [see Section 177 of Texas
Probate Code) and, per the trust instrument, the Trustee
of ajoint revocable trust manages all of the trust assets
on the death of the first spouse). Issue in the situation
presented was the holding period of the assets allocated
to the husband in the non pro ratadivision made after the
wife's death. It was noted that the non pro rata division
and distributionin this situation was not ataxable sale or
exchange (citing Rev Rul 76-83). Ruling: husband's
assets maintai ned hol ding period rel ating back to holding
period of husband and wifein those assets before wife's
death.

PLR 8037124 (June 23, 1980). Community property of
A and B divided into non pro rata shares, of equal value,
during life. Ruling: not ataxable sale or exchange under
Section 1001.

GGM 38640 (February 20, 1981). Ruling: A division of
marital property between spouses pursuant to a property
settlement agreement is treated as the division of an
entity for tax purposes (regardless of differencesin state
law as to the type of marital property system) and is not
ataxable event. GCM 38640 re-affirmed GCM 37716
and clarified therule that marital property divisionsare
non taxable, whether entered into by couples in
community property states or common law states. This
ruling is important because the author, acting for the
Director, says.

"We do not believe the Service can distinguish the tax
treatment of divisions of community property and joint
property incident to divorce by arguing that, unlike the
interests of spouses in joint property, the ‘community’
itself is a separate entity and that the husband and wife
have interests in the community and not in specific
assets. We believe that the courts have established that
the rationale for the conclusion that equal divisions of
community property or joint property incident to divorce
are nontaxable is that taxpayers are dividing an entity,
i.e. the marital property." Thus, regardless of whether a
couple lives in a common law state or a community
property state, and regardless of the type of community
property law applicable in a particular state for marital
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property law purposes, for federal tax purposes, at | east
as far as more or less equal divisions by spouses (even
prior to the addition of Section 1041 to the Code), the
IRSviewsthedivision of marital property asthedivision
of an entity and, therefore, a non-taxable event.

Rev Rul 83-61, 1983-1, C.B. 78. Facts. corporate
liquidation case; 2 shareholders ("S/HS"), one a charity;
charity S/H received low basis assets on liquidation
through non pro rata division and distribution of assets
pursuant to liquidation. Ruling: Gain on liquidation
determined by assets actually received by S/Hs upon
liquidation (thus, non proratadistribution recognizedfor
tax purposesand nore-characterization of distributionon
liquidation as pro rata followed by an exchange).

PLR 9422052 (March 9, 1994). Facts: Decedent was
married and living in a community property state at the
time of his death; decedent's assets were placed in a
Revocable Trust prior to death; trust instrument
authorized Trustees to make non pro rata distributions.
Ruling: Trustees exercise of non pro rata distribution
power to fund Credit Shelter Trust, Marital Trust and
Survivor's Trust did not constitute a taxable sale or
exchange.

PLR 199912040 (March 29, 1999). Facts: Husband and
wife, living in a community property state, created a
joint revocable trust estate plan. After husband's death,
Trustees allocated 100% of IRA (that had been
community property prior to husband'sdeath) payableto
revocable trust to widow and allocated 100% of other
community property assetsof equivalent valueto Bypass
Trust. Ruling: The non pro rata distribution was not a
taxable sale or exchange because it was authorized by
statelaw. Further, thewidow may roll over her deceased
husband's IRA to her own IRA rollover, tax-free.

PLR 199925033 (June 28, 1999). Facts. Couple placed
all of their community property in atrust that authorized
the Trustee to make non pro rata distributions; on death
of first spouse, IRA payableto Trust wasallocated 100%
to survivor's trust, withdrawn by surviving spouse and
rolled over into spousal IRA rollover (other trust assets
were allocated to Bypass Trust). Ruling: The non pro
rata distribution did not result in a taxable sale or
exchange and no acceleration of income taxes on IRA
per Section 691.

d. Texas Statutory Provisions. Texas now has one
fairly clear statute that authorizes the making of non pro
rata distributions by the trustee of a trust. Section
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113.027 of the Texas Trust Code provides, in pertinent
part:

"When distributing trust property or dividing or
terminating atrust, a trustee may

(1) makedistributionsindivided or undividedinterests;
[and]

(2) alocate particular assets in proportionate or
disproportionate shares..."

In addition, Section 112.057(b) of the Texas Trust Code,
which addresses the division of one trust into two or
more separate trusts, seems to alow a non pro rata
distribution upon division of the trust when it says that
the Trustee "shall allocate trust property among the
separate trusts on a fractional basis.... or in any other
reasonable manner (emphasis added)".

No provision specificaly authorizing a non pro rata
distribution by an Executor could belocatedinthe Texas
Probate Code (other than some obscure provisions
relating to adivision and distribution of property subject
to a dependent administration being valued and
distributed by commissioners appointed by the Court).
This is not necessarily fatal in the case of Independent
Executors, however, for two reasons: (i) most Wills
specifically grant the Executor authority to make non pro
ratadistributionsand (ii) even Willsthat fail to authorize
non pro ratadistributions usually give the Executor all of
the powers of Trustees under the Texas Trust Code,
thereforeincorporating theprovisionsof Section 113.027
into the Will.

Again, however, there are other technical problemswith
an Executor making a non pro rata distribution of this
typein the case of the death of the participant that are not
a concern in the case of a Trustee. Specificaly, it is
unwise to name the "estate" as the beneficiary of aplan
or IRA (because doing so precludes designated
beneficiary treatment). Thus, the Executor, in that
particular fiduciary capacity, isnot going to have control
over the decedent's plan/IRA when it is made payable to
the "Trustee in the Will", even though the Executor will
have control over both halves of the after-tax joint
community property (probate) assets and the decedent's
sole management community property (probate) assets.
Thus, different fiduciaries (the Executor and the Trustee)
are exchanging assets that they each control, rather than
a single fiduciary making a non pro rata division and
distribution of assetswithin that solefiduciary's control.
Some practitioners are using non pro rata divisions and
distributionsinthe Will situation, however. Thismay be
less risky in the case involving an IRA and the death of
the non-participant spouse because, arguably, the non-
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participant spouse's community interest in an IRA titled
in the surviving spouse's nameis a probate asset. There
are no PLRswith these particular facts, however. Thus,
again, the safest courseisto useajoint revocabletrust to
make this type of non pro rata distribution.

VIIl. SPECIAL CONCERNS IN NAMING A
CHARITABLE REMAINDER TRUST AS
BENEFICIARY OF RETIREMENT PLANS

A. Distinguish From Naming A Charity As The
Beneficiary. There is a difference between naming a
charity and naming a charitable trust as the beneficiary
of a retirement plan. One difference would be the
amount of the charitable deduction available to the
deceased participant's estate at death. With a "split
interest" charitable trust, such as a charitable remainder
trust, the participant's estate is only entitled to a
charitablededuction for theactuarially determined value
of the charity's remainder interest in the trust (versus an
estate tax charitable deduction for the full value of
transfers made directly to qualified charities at death).

B. Distinguish Naming A Charitable Remainder Trust
And Naming A QTIP Trust With Remainder To Charity
As The Beneficiary. There are some differences in
naming a QTIP Trust with remainder to charity and in
naming acharitable remainder trust asthe beneficiary of
retirement plans.

1. Marital DeductionIssue. If aQTIP Trustisnamed
as the beneficiary, all of the special concerns discussed
above regarding qualifying for the federa estate tax
marital deduction apply, making drafting significantly
more complex. On the other hand, with a charitable
remainder trust ("CRT"), since the trust is not ataxable
entity, the full amount of the decedent's interest in the
plan can be distributed to the trust without adverse
income tax consegquences, making the marital deduction
issue much simpler. If the spouse is the only non-
charitable beneficiary of the CRT, then the marital
deduction is allowable for the value of the spouse's
interest in the CRT. IRC § 2056(b)(8)(a).

2. Income Tax Issues. Another difference between
naming a QTIP Trust with remainder to charity and a
CRT asthe beneficiary of retirement plansistheincome
taxability of distributions from the plan. A charitable
remainder trust isatax exempt entity, so that no income
tax is due when the full amount of the participant's plan
benefitsispaid to the trust on the participant's death. Of
course, that portion of theunitrust or annuity distribution
paid out to the non-charitable beneficiary of the trust
eachyear that representstaxableincome (versuscorpus)
will be subject to incometax in the year distributed. On
the other hand, distribution of a retirement plan to a
QTIP Trust inthe form of an accumulation trust that has
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charitable organizations as the initial remainder
beneficiaries will result in no designated beneficiary
under the MRD rules. See PLR 9820021, supra.
Because such atrust does not qualify for DB treatment,
the 5 year rule would apply if the participant dies before
his RBD. If the participant dies after reaching his RBD
withanon-qualifyingtrust as hisbeneficiary, MRDs can
still be made over the deceased participant's non-
recalculated, remaining life expectancy, which is not
necessarily a "bad" distribution period. Thus, if it is
desired to use aQTIP Trust with remainder to charity as
the beneficiary of a qualified plan or IRA, the QTIP
Trust should bedrafted in the form of aConduit Trust, to
obtain designated beneficiary treatment.

3. Benefits To Spouse. Of course, there are
differences in the type and amount of benefits a spouse
may receivefromaQTIP Trust with remainder to charity
versus a CRT. For example, the spouse can receive
unlimited amounts of principal (in addition to all the
income) from the QTIP Trust during her lifetime, as
opposed to merely the specified annuity or unitrust
amount from aCRT.

4. BenefitsTo Charity. Therearealso differencesin
the benefits provided to charity with the two different
trusts. Because of the possibility of substantial
distributions being made to the surviving spouse during
her lifetime from the QTIP Trust, there may, in fact, be
nothing left inthe Trust to passto charity upon her death.
On the other hand, under the qualification rules
applicable to charitable remainder trusts, a certain
minimum amount, at least, is likely to pass to charity
from these trusts when the spouse dies. The Taxpayer
Relief Act of 1997 requires that the minimum value of
the charity's remainder interest be at least 10% of the
value of theinitial assetstransferred to thetrust in order
to qualify asavalid CRT.

C. Disadvantage Of Naming A Charitable Trust As
Beneficiary.

1. No Designated Beneficiary-But No Longer Hurts
Participant During Life. Itisclear that a participant who
names a charitable trust as his beneficiary will not have
adesignated beneficiary but, under thefinal regulations,
this no longer matters in calculating MRDs to the
participant during his lifetime. It only makes a
differencein the distribution period applicable upon the
participant'sdeath. If theparticipant diesbeforereaching
his RBD, then the 5 year rule applies. If he dies on or
after reaching his RBD, then MRDs to the trust can be
made over his remaining life expectancy, not
recalculated. In the case of a charitable trust named as
the participant's beneficiary, however, which may not be
subject to incometax (if it isaCRT, for example), there
is really no reason to stretch out distributions from the
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retirement plan after the participant's death anyway.
Presumably, the trustee will withdraw the entire amount
remaining in the participant's plan/IRA upon his death
and put it into the charitable trust account. This is
another difference between using a QTIP Trust with
remainder to charity and using a CRT with the spouse as
the life "income" unitrust/annuity recipient.

2. Other Beneficiaries May Suffer Because Of The
Multiple Beneficiary Rule. If the participant hames a
charitable trust as the beneficiary of only part of his
retirement plan and nameshuman beingsasbeneficiaries
of the remaining part, the multiple beneficiary rule will
hurt the individual beneficiaries unless the charity is
cashed out before the DB Determination Date (or unless
separate accounts are actually created before the DB
Determination Date). For an example of a beneficiary
designation form naming both individuals and charities
asbeneficiaries of asingle IRA, see Exhibit 14 attached
(and note the wording at the bottom of Exhibit A).

a. Percentage Or Fractiona Share Designation.
Utilizing a percentage or fractional share in the
beneficiary designation form should enable separate
accounts/segregated shares to be created by the DB
Determination Date (so that the charity is no longer a
beneficiary of the separate shares created for the
individuals). Specifying a pecuniary amount for charity
with the balance to individuals should also alow
separate account treatment (and easy early cash out of
the charity). A more conservative approachwould befor
the participant to physically divide hisIRAS, so that one
entire IRA will passto charity or to acharitabletrust and
the other IRA(S) will pass to individual(s). Of course,
the participant need not take the required distributions
pro rata from all of his IRAs as long as he takes the
correct amount in total. Treas. Reg. § 1.408-8, A-9.
(NOTE: This rule only applies to IRAs and not to
gualified plans.) So, if itisdesired that only aparticular
dollar amount passto the charitable trust, the participant
should be able to accomplish that result by taking the
distributionsfromthe variousIRAs so asto maintain the
appropriate balance, more or less, in the IRA that will
pass solely to the charitable trust.

b. Post-death Creation Of Separate
Accounts/Cashing Out Charity. Although the participant
may want to utilize separate accounts/segregated shares
to make things easier for multiple beneficiaries where
one or more charities are named along with individuals,
it is clear under the final regulations that several post-
death planning techniques (e.g., creation of separate
accounts, cashing out charity) are available to prevent
harm to the individual beneficiary/ies, as discussed
earlier. Seel.B.4.c., supra.
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3. Loss Of IRD Deduction. If IRD assets, such as
retirement plansand IRAS, passto aCRT, theincometax
deduction available under IRC Section 691(c) for the
estate tax attributable to the IRD item will usualy be
wasted (at least to some extent). Even though the non-
charitable beneficiary of the CRT receives either an
annuity or a unitrust payment from the CRT during its
term, the IRD deduction does not flow out of the CRT to
theindividual beneficiary. Thisis because distributions
to the individual come first out of taxable income and
last out of principal. Since the IRD item reduces the
taxable income of the trust, it effectively becomes
principal. Only very rarely, andlateintheterm, if at all,
would any principal of the CRT bedistributed to the non-
charitable beneficiary and, therefore, carry out the IRC
Section 691(c) deduction. See PLR 199901023 (October
8, 1998).

4. Avoid Naming A Charitable Beneficiary Of Roth
IRA. There is no income tax advantage in haming a
charity or a charitable remainder trust as the beneficiary
of aRoth IRA.

D. Direct Rollover Of IRA To Charity. Off and on
since 2006, living IRA owners age 70 Y2 or older have
been permitted to make a "direct rollover" of IRA
benefitsto charity. Eachtimethislaw wasin effect, the
annual limit has been $100,000. Contrast this option
with the IRA owner taking a distribution from his IRA
and then making a charitable contribution using the
withdrawn funds (triggering income taxes on the
withdrawn funds) and with the IRA owner naming the
charity as the beneficiary of hisIRA at death (resulting
in a delay in the charity's receipt of the funds). The
direct rollover to charity has the advantage of excluding
the amount distributed from the IRA to charity from the
participant's income in the first place (versus including
the amount inincome and then making the charitabl e gift
with after-tax funds). It also benefits charities currently.
The amount given directly to charity from the IRA aso
countstoward the participant's MRD for that year (up to
the limit). All versions of the law enacted to date have
limited the recipients of thedirect IRA rollover to public
charities. Thus, the direct rollover provision cannot be
used to make gifts to charitable trusts or other deferred
giving arrangements (such as donor-advised funds). The
direct rollover proposal was available (again) most
recently through December 31, 2013. Asof the date this
outline was submitted, however, this provision was not
in effect. However, on July 17, 2014, the House of
Representatives passed H.R. 4619, reinstating this
provision and making it "permanent." If H.R. 4619
becomes law, it will be effective for tax years after
December 31, 2013. Thedirect rollover providesavery
simple way to make inter vivos gifts directly to public
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charitiesusing one of the most commonly owned pre-tax
assets—an IRA. Hopefully, it will be reenacted in the
near future and will thereafter be permanently available.

IX. SPECIAL CONCERNS IN NAMING A GST
TRUST ASBENEFICIARY

A. No GST Exemption Allocation Until Participant's
Death. Unless a participant makes an irrevocable
beneficiary designation of his retirement plan benefits
before his death to a GST Trust and those benefits are
not included in his gross estate for federal estate tax
purpose (i.e., one of the transitional rules applies), none
of his GST exemption can be applied at that time
because of the ETIP rules. Further, it may be that even
if one of the estate tax transitional rules applies to
exclude the benefits from the participant's estate under
Section 2039 or 2033, the benefitsmay still beincludible
in the participant's estate under Section 2036 or 2038
because the parti cipant has made an irrevocabl e transfer
but has retained an interest in the property (the plan) for
hislife. Thus, again, no GST exemption allocation for
the plan benefits may be made while the participant is
alive. At any rate, allocating GST exemption to plan
benefits in this situation might not be a good use of the
exemption becausetheassetscould shrink appreciablyin
value between the date of designation and the date of
death, due to required distributions made from the plan
to the participant before the participant dies (or due to
poor investment returns).

B. GST Exemption Allocation At Death. If the
participant names a GST Trust as the beneficiary of his
retirement plans upon hisdeath, hisGST exemption may
be alocated to that transfer on the estate tax return filed
for his estate. Because of the limit on the amount of
generation-skipping transfers that each transferor may
make, care must be taken to insure that the value of the
plan benefitsbeing transferred to the GST Trust will not
result in the transfer exceeding the participant's
remaining (or available) GST exemption (formula
language should be used).

1. IRD Issue. Theusual problem of accelerating IRD
by utilizing plan benefitsto satisfy apecuniary gift must
be addressed. It would seem that, in this case,
designating the Trustee of the GST Trust directly asthe
beneficiary of the plan benefitswill bethe safest choice.
Ancther choice is to use aformula gift of the deceased
participant's remaining GST exemption.

2. Various Problems. If the Plan value exceedsthe
participant'savailable GST exemption amount, only that
portion which may safely passto the GST Trust should
be designated to passto the Trustee of the GST Trust. If
other beneficiaries will be named for the remaining
amount, separate accountsor segregated sharesshould be
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used. Using "pre-tax" assets to satisfy a pecuniary
amount like the GST exemption is not usually the best
way to fund such a gift, although, if the participant dies
prematurely, avery long deferral could be achieved with
GST trusts for grandchildren because of the young ages
of the trust beneficiary/ies. All of the usual trust
regul atory requirementsmust be met, however, including
havingidentifiablebeneficiaries. Thus, itisdoubtful that
this would work for a class of descendants (like
grandchildren), no member of whichisin being as of the
applicable date.

3. Advantages. If the GST Trust can obtain
designated beneficiary treatment, then once the
participant has died, distributions from the retirement
plan to an accumulation GST Trust can be made over the
oldest beneficiary's actual life expectancy. Or, conduit
trustsfor grandchildren could be usedif separateaccount
treatment is desired. If the GST Trust or Trusts are for
grandchildren only, this could result in a very long
income tax deferral indeed.

4. Potential Problems. Not infrequently, a charity
will be a remainder beneficiary in a long-term GST
Trust. Depending on how the trust is drafted (i.e.,
whether it isaconduit trust or an accumulation trust and
when there is an outright beneficiary), the charity may
have to be "counted" as a beneficiary, thus precluding
designated beneficiary treatment.  Further, if no
grandchildren are living on the DB Determination Date,
then the requirement that all of the beneficiaries of the
trust be "identifiable" up front won't be met (designating
aclassof beneficiariesisacceptable, evenif theclasscan
expand, as long as there is at least one member of the
classon the relevant date). Further, it is not uncommon
in GST Trusts to give the current beneficiary a special
power of appointment over thetrust. All of the potential
problems with powers of appointment previously
discussedinthisoutlinemust beeval uated and addressed
in drafting the instrument.

X. TRUST (OR ESTATE) WAS NAMED AS
BENEFICIARY BUT THERE IS A SURVIVING
SPOUSE AND SPOUSE DESIRESIRA ROLLOVER

A. Not A Planning Technique: Trying To Savage
Spousal IRA Rollover. This section is not included for
purposes of planning with respect to retirement plan
beneficiary designations.  These rulings involve
"mistakes’ in beneficiary designations that were
sometimes able to be corrected. These rulings are
included in the event a spousal IRA rollover is desired
but the participant's spouse was not named directly asthe
beneficiary of hisretirement plan. The regulations state
that, in order to make a spousal IRA rollover, the spouse
must be the sole beneficiary of the plan/IRA and this
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requirement will not usually be met if atrust isnamed as
the beneficiary of the plan/IRA "evenif the spouseisthe
sole beneficiary of thetrust." Treas. Reg. § 1.408-8, A-
5(a).

B. lllustrative Rulings.

1. Some Favorable Rulings: Spousal IRA Rollover
Permitted. In the following rulings (among others), the
surviving spousewasallowedto doan IRA rollover even
though she was not named directly as the beneficiary of
the participant's retirement plan: PLR 201430026 (July
25, 2014); PLR 201225020 (June 22, 2012); PLR
201125047 (June24,2011); PLR 200950058 (December
11, 2009); PLR 200950053 (December 11, 2009); PLR
200943046 (October 23, 2009); PLR 200940031
(October 2, 2009); PLR 200935045 (August 23, 2009);
PLR 200934046 (August 21, 2009); PLR 200928043
(July 10, 2009); PLR 200915063 (April 10, 2009); PLR
200833028 (August 15, 2008); PL R 200831025 (August
1, 2008); PLR 200826039 (June 27, 2008); PLRs
200807026 and 200807025 (February 15, 2008); PLR
200724032 (June 15, 2007); PLR 200707159 (February
16, 2007); PLR 200705032 (February 2, 2007); PLR
200703035 (January 19, 2007); PLR 200707159
(December 20, 2006); PLR 200646026 (November 17,
2006); PLR 200510039 (March 11, 2005); PLR
200510032 (March 11, 2005); PLR 200509034 (March
4, 2005); PLR 200505030 (February 4, 2005); PLRs
200449040-41-42 (December 3, 2004); PL R 200344024
(October 31, 2003); PLR 200317040 (April 25, 2003);
PLR 200314029 (April 4, 2003); PLR 200305030
(January 31, 2003); PL R 200304037 (January 24, 2003);
PLR 200242044 (October 18, 2002); PLR 200236052
(September 6,2002); PL R 200212036 (March 22, 2002);
PLR 200211054 (March 15, 2002); PLR 200210066
(March 8,2002); PLR 200208031 (February 22, 2002);
PLR 200151054 (September 25, 2001); PLR 200136031
(September 10, 2001); PLR 200130056 (July 30, 2001);
PL R 200032044 (August 15, 2000); PL R 20027061 (July
10, 2000) (intestacy situation); PLR 199951051
(December 27, 1999); PLR 199913048 (April 5, 1999);
PLR 9623056 (June 7, 1996); PLR 9611057 (March 15,
1996); PLR 9537030 (June 21, 1995); PLR 9515042
(January 18, 1995); PLR 9502042 (January 13, 1995);
PLR 9451059 (December 23, 1994); PLR 9511039
(December 20, 1994) (partia); PLR 9450041
(December 16, 1994) (interesting situation involving a
non-qualified disclaimer); PLR 9450042 (December 16,
1994); PLR 9426049 (April 12, 1994); PLR 9416039
(January 26, 1994); PLR 9402023 (October 18, 1993);
PLR 9401039 (October 18, 1993); PLR 9350040
(September 23, 1993); PLR 8911006 (December 12,
1988).

44

a. Factors Leading To Favorable Ruling. Even
though the participant's estate or atrust was named asthe
beneficiary of the participant's retirement plan benefits
(instead of the spouse), if the surviving spouse was the
fiduciary (usually the sole fiduciary) and if she had the
right or power to allocate the plan benefits directly to
herself or to atrust over which she had a complete right
of withdrawal, then a rollover was permitted. Another
technique that was used to set up the IRA rollover option
for the spouse was to have other beneficiaries execute
disclaimers to cause the benefits to end up with the
spouse. Further, certain non pro rata distributions,
discussed supra, have enabled the surviving spouseto do
a spousal IRA rollover of the decedent's retirement
benefits.

2. Unfavorable Rulings: No Spousal IRA Rollover
Permitted. In the following rulings, the spousal IRA
rollover was not allowed: PLR 9145041 (August 16,
1991); PLR 9303031 (October 29, 1992); PLR 9322005
(February 24, 1993); PL R 9851050 (December 18, 1998)
(partially permitted and partially not permitted); PLR
9321032 (February 24, 1993).

a Reasons For Unfavorable Ruling. The IRS
generally takes the position that if the participant's plan
benefitsfirst passto atrust, trustee or estate, even if they
are then distributed to the participant's spouse by the
fiduciary, they are not passingto the spousedirectly from
the plan but only to her through a third party (i.e., the
fiduciary). Thus, the spouseisnot acquiring the benefits
from the participant in away that clearly entitles her to
do a spousal IRA rollover under the rules. As noted
above, however, if the spouse is the fiduciary and if she
hasthe power to alocatethe entire plan or IRA to herself
pursuant to the terms of the instrument or state law, then
she may be able to do the rollover despite the fact that
she was not named directly as the beneficiary.

XI. CONCLUSION

A. Rules For Allocating Plang/IRAS to Trusts Are
Complex. Despite the release of final regulations over
ten years ago relating to distributions from defined
contribution plans and IRAs, the rules relating to
obtaining designated beneficiary treatment when a trust
is named as the beneficiary of retirement plans are il
very complex (and subject to constant change). The
possibility for an unfavorable income tax result must be
weighed against the value of the other objectives sought
in naming atrust as the beneficiary. When the estate tax
exemption amount is high, asitistoday (in 2012), there
may be less reason to allocate aqualified plan or IRA to
aBypass Trust. Also, for married decedentswho diethis
year owning a qualified plan or IRA as to which the
surviving spouse is the beneficiary, it may be better to
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use the portability election to solve the problem of
wasting the estate tax exemption of the first spouse to
die. Theportability election preservesfavorableincome
tax treatment for the surviving spouse and for the
children when the spouse dies, while transporting the
decedent's unused estate tax exemption amount to the
surviving spouse. However, portability may not be
appropriatefor all married couples. A significant reason
to alocate plans and IRAs to trusts is the second
marriage situation. The easier to draft conduit trust may
be appropriate in such cases, as long as the participant
doesn't mind the surviving spouse receiving all of the
MRDs during her life. And, of course, if the amount in
the plan or IRA is significant and the beneficiary is a
minor, incapacitated person or a spendthrift, naming a
trust for the benefit of that person as the beneficiary of
the plan/IRA (rather than namingthat person, directly) is
usually going to betheright thing to do. Inany event, if
itisdesired that atrust be the recipient of all or any part
of the participant's retirement plan upon his death,
special drafting will always be needed to insure that the
trust qualifies for designated beneficiary treatment as a
"qualified see-through trust." Otherwise, theincometax
result may be so detrimental that the positive reasonsfor
naming atrust as beneficiary are outweighed.

B. Consider Obtaining A Private L etter Ruling And/Or
Study the Private Letter Rulings Issued. In some cases
involvingtrustsnot specifically draftedtobea"qualified
see-through trust," it may be necessary or advisable to
obtain aprivateletter ruling on the varioustax aspects of
that particular trust being the beneficiary of aretirement
plan (assuming it is not a hypothetica situation). A
review of privateletter rulingsinvolving anal ogoustrusts
and facts is also worthwhile (even if PLRs are not
precedent, PLRs indicate the IRS's likely position and
interpretation of the rules). Of course, as indicated
above, itisalwaysbest to specifically draft any trust that
is intended to be (or might be) the beneficiary of a
gualified retirement plan or IRA so that the trust will
meet al of the trust regulatory requirements. Thisis
now more important than ever as it may no longer be
possible to reform or modify a trust that fails the
requirements to be a qualified see-through trust and
obtain designated beneficiary treatment. See, e.g., PLR
201021038 (May 28, 2010).

C. Consider Other Alternatives To Trust as
Beneficiary. Before naming a trust as the primary
beneficiary of the participant'sretirement plans, all other
possiblealternativesthat could achievetheclient'sgoals
should be considered, such as the use of life insurance,
a hon pro rata distribution involving a joint revocable
trust holding after-tax assets, a split of the retirement
plans between a second spouse and children from aprior
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marriage, and the portability election. If atrustisneeded
for a minor beneficiary, the easier to draft conduit trust
may work well, especially if aTUTMA custodian for the
minor is entitled to receive the MRD while the minor is
under age 18 or 21. A conduit trust is not likely to work
well for incapacitated persons who are entitled to
government benefits or for spendthrifts, however. Thus,
the more difficult to draft accumulation trust is probably
needed in that case. Also, a Roth IRA Special Needs
Trust in the form of an accumulation trust may work
well for an incapacitated beneficiary who is entitled to
government benefits. Finaly, learn al of the minimum
distribution rules so that you can advise your clients
regarding how best to complete their beneficiary
designation forms for their qualified plans and IRAS,
which could be the most significant asset(s) they own.
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UNIFORM LIFETIME TABLE
Treas. Reg. § 1.401(a)(9)-9, A-2

Table For Determining Applicable Divisor For MRDs
to Participant During His’Her Lifetime*

Age of the Age of the
participant Applicable divisor participant Applicable divisor

70 27.4 95 8.6
71 26.5 96 8.1
72 25.6 97 7.6
73 24.7 98 7.1
74 23.8 99 6.7
75 22.9 100 6.3
76 22.0 101 5.9
77 21.2 102 55
78 20.3 103 5.2
79 195 104 49
80 18.7 105 45
81 17.9 106 4.2
82 17.1 107 3.9
83 16.3 108 3.7
84 155 109 34
85 14.8 110 3.1
86 14.1 111 2.9
87 134 112 2.6
88 12.7 113 2.4
89 12.0 114 2.1
90 11.4 115 and older 19
91 10.8

92 10.2

93 9.6

94 9.1

*Use Exhibit 2 instead (i) if the sole beneficiary is participant's spouse; (ii) if spouse is more than ten years younger than
participant; and (iii) if the distribution is from an IRA, or from aretirement plan so permitting.

Exhibit 1
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JOINT AND LAST SURVIVOR TABLE
Treas. Reg. § 1.401(a)(9)-9, A-3

Only for Use by Living Participant Whose Sole Beneficiary SpouseisMorethan Ten YearsYounger

Age of
Spouse

35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71

70
48.7
47.8
46.8
45.9
44.9
44.0
43.1
42.2
41.3
40.3
39.4
38.6
37.7
36.8
35.9
35.1
34.3
33.4
32.6
31.8
31.1
30.3
295
28.8
28.1

71
48.7
47.7
46.8
45.9
44.9
44.0
43.0
42.1
41.2
40.3
39.4
385
37.6
36.7
35.9
35.0
34.2
33.3
325
317
30.9
30.1
29.4
28.6
27.9
27.2

Adge of Participant

72 3 74 5 1 17 M8 79 8 8 &

487 486 486 486 486 486 486 486 485 485 485
477 417 477 477 476 476 476 476 476 476 476
46.8 467 46.7 46.7 46.7 46.7 46,6 46.6 466 466 466
458 458 458 457 457 457 457 457 457 457 456
449 448 448 448 448 448 447 447 447 447 447
439 439 439 438 438 438 438 438 437 437 437
43.0 430 429 429 429 429 428 428 428 428 428
421 420 420 420 419 419 419 419 418 418 418
411 411 411 410 410 410 409 409 409 409 409
40.2 402 401 401 401 400 40.0 400 400 399 399
393 393 392 392 391 391 391 391 390 390 390
384 384 383 383 382 382 382 381 381 381 381
3r5 375 374 374 373 373 372 312 372 372 371
366 366 365 365 364 364 363 363 363 362 362
358 37 356 356 355 355 354 354 354 353 353
349 348 348 347 346 346 345 345 345 344 344
341 340 339 338 338 337 336 336 336 335 335
332 331 330 330 329 328 328 327 327 326 326
324 323 322 321 320 320 319 318 318 318 317
316 315 314 313 312 311 310 310 309 309 308
308 306 305 304 303 303 302 301 301 300 300
300 2908 297 296 295 294 293 293 292 292 291
292 291 289 288 287 286 285 284 284 283 283
284 283 281 280 279 278 277 276 275 275 274
217 215 2t14 272 271 270 269 268 267 266 26.6
270 268 266 265 263 262 261 260 259 258 258
263 261 259 257 256 254 253 252 251 250 249
254 252 250 248 247 246 244 243 242 241

245 243 241 239 238 237 236 234 234

236 234 232 231 229 228 227 226

227 225 224 222 221 219 218

218 217 215 213 212 211

210 208 206 205 204

201 200 198 197

193 191 190

185 183

17.7

Exhibit 2
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JOINT AND LAST SURVIVOR TABLE (continued)
Age of
Spouse Age of Participant
83 84 85 86 87 88 89 90 91 92 93 94 95
35 485 485 485 485 485 485 485 485 485 485 485 485 485
36 476 476 475 475 475 475 475 475 475 475 475 475 475
37 46.6 466 466 46.6 466 46.6 466 46.6 466 46.6 466 46.6 465
38 456 456 456 456 456 456 456 456 456 456 456 456 456
39 447 447 447 446 446 446 446 446 446 446 446 446 446
40 437 437 437 437 437 437 437 4377 437 437 437 437 436
41 428 427 427 427 427 427 427 427 427 427 427 427 427
42 41.8 418 418 418 418 418 417 417 417 417 417 417 417
43 409 40.8 408 40.8 408 40.8 408 40.8 408 40.8 408 40.8 408
44 399 399 399 399 399 399 398 398 398 39.8 398 39.8 398
45 39.0 390 389 389 389 389 389 389 389 389 389 389 389
46 380 380 380 380 380 380 380 380 379 379 379 379 379
a7 3r1 371 371 371 370 370 370 370 370 370 370 37.0 370
48 36.2 362 362 361 361 361 361 361 361 361 361 361 361
49 353 33 352 3H2 352 3H2 3H2 3HB2 3H2 3Bl 3Hb1 351 351
50 344 343 343 343 343 343 343 342 342 342 342 342 342
51 335 334 334 334 334 334 333 333 333 333 333 333 333
52 326 325 325 325 325 325 324 324 324 324 324 324 324
53 3.7 317 316 316 316 316 315 315 315 315 315 315 315
54 308 308 30.7 307 307 307 307 306 306 306 306 306 30.6
55 299 299 299 298 298 298 298 298 297 297 29.7 297 29.7
56 29.1 290 290 290 289 289 289 289 289 288 288 288 288
57 282 282 281 281 281 280 280 280 280 280 280 279 279
58 274 273 273 272 272 272 272 271 271 271 271 271 271
59 265 265 264 264 264 263 263 263 263 262 262 262 26.2
60 257 256 256 255 255 255 254 254 254 254 254 253 253
61 249 248 248 247 247 246 246 246 245 245 245 245 245
62 241 240 239 239 238 238 238 237 237 237 237 236 236
63 233 232 231 231 230 230 229 229 229 229 228 228 228
64 225 224 223 223 222 222 221 221 221 220 220 220 220
65 217 216 216 215 214 214 213 213 213 212 212 212 211
66 21.0 209 208 207 207 206 205 205 205 204 204 204 203
67 202 201 201 200 199 198 198 197 197 196 196 196 19.6
68 195 194 193 192 192 191 190 190 189 189 188 188 1838
69 188 187 186 185 184 183 183 182 182 181 181 180 180
70 182 180 179 178 177 176 176 175 174 174 173 173 173
71 175 174 173 171 170 169 169 168 167 167 166 16.6 165
72 169 167 166 165 164 163 162 161 160 160 159 159 158
73 161 16.0 158 157 156 155 154 154 153 152 152 151
74 154 152 151 150 149 148 147 146 146 145 145
75 146 145 144 143 142 141 140 139 139 138
76 139 138 137 136 135 134 133 132 132
77 132 131 130 129 128 127 126 126
78 126 124 123 122 121 120 120
79 119 118 117 116 115 114
80 11.3 112 111 11.0 10.9
81 10.7 10.6 105 104
82 10.1 10.0 9.9
83 9.5 9.4
84 9.0
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SINGLE LIFE TABLE
Treas. Reg. § 1.401(a)(9)-9, A-1

Table For Determining Applicable Divisor For Designated Beneficiary*

Age Divisor Age Divisor Age Divisor
0 824 37 46.5 74 14.1
1 81.6 38 45.6 75 134
2 80.6 39 44.6 76 12.7
3 79.7 40 43.6 77 12.1
4 78.7 41 42.7 78 114
5 77.7 42 41.7 79 10.8
6 76.7 43 40.7 80 10.2
7 75.8 44 39.8 81 9.7
8 74.8 45 38.8 82 9.1
9 73.8 46 379 83 8.6
10 72.8 47 37.0 84 8.1
11 718 48 36.0 85 7.6
12 70.8 49 35.1 86 7.1
13 69.9 50 34.2 87 6.7
14 68.9 51 333 88 6.3
15 67.9 52 323 89 5.9
16 66.9 53 314 90 55
17 66.0 54 30.5 91 5.2
18 65.0 55 29.6 92 4.9
19 64.0 56 28.7 93 4.6

20 63.0 57 27.9 %4 4.3
21 62.1 58 27.0 95 4.1
22 61.1 59 26.1 96 3.8
23 60.1 60 25.2 97 3.6
24 59.1 61 24.4 98 34
25 58.2 62 235 99 31
26 57.2 63 22.7 100 29
27 56.2 64 21.8 101 2.7
28 55.3 65 21.0 102 25
29 54.3 66 20.2 103 2.3
30 53.3 67 194 104 2.1
31 524 68 18.6 105 19
32 514 69 17.8 106 17
33 50.4 70 17.0 107 15
34 494 71 16.3 108 14
35 48.5 72 155 109 12
36 475 73 14.8 110 11

111+ 1.0

*|f participant's spouse is sole beneficiary, use table to obtain divisor for spouse's age each year. Otherwise, use table to
obtain divisor for age of (oldest) beneficiary as of birthday in year following participant's death, reduced by one each year
thereafter.

Exhibit 3



Drafting to | ntegr ate Retirement Plans and |RAs into the Estate Plan Chapter 3.2

BENEFICIARY DESIGNATION
FOR RETIREMENT PLANS
AND IRAsOF BILLY SIMPLE

[Typical Beneficiary Designation for Married Participant]

@ Primary Beneficiary: All to my wife, Nancy Simple.

(b) Contingent Beneficiary: If my wife does not survive me, to the Trustee(s) named in my Last Will [or,
named in Last Will of Billy Simple].*

'If wifefailsto survive, thiswording will preclude separate account treatment for shares passingto beneficiaries
named in Will —seel.B.6.inoutline. If contingent beneficiariesare all competent adults, consider spelling out division
among the contingent beneficiaries in beneficiary designation form, to allow for separate account treatment.

Exhibit 4
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(@
(b)

(b)

BENEFICIARY DESIGNATION
FOR RETIREMENT PLANS
AND IRAs OF JOSEPH WORTHY

[Common alternative to Typical Designation]

Primary Beneficiary: All to my wife, Sarah Worthy.

Contingent Beneficiary: If my wife does not survive me, in equal shares to my children,’

[names] : however, if achildfailsto survive mebut |eaves one or more descendants who survive
me, that child'sshare shall bedistributed per stirpesto that child's descendants, subject to the contingent
trust created in my Last Will for any descendant under age .

Alternativewording for (b):

Contingent Beneficiary: If my wifedoesnot surviveme, in equal sharesto my childrenwho surviveme;
however, if any child who failsto survive meleaves one or more descendantswho survive me, the share
that child would have received (if he or she had survived) shall be distributed per stirpesto his or her
descendants who survive me; provided that, any distribution to be made to an individual who has not
yet attained the age of twenty-one years shall not be distributed to that individual outright, but instead
shall be distributed to the personal representative of my estate ("my Executor"), as Custodian for that
individual under the TexasUniform Transfersto MinorsAct (TUTMA).? If my Executor failsor ceases
to serve as Custodian, one shall be appointed by my Executor.

'If wifefailsto survive, thiswording should allow separate account treatment for children if creation of separate
accounts after death is done correctly and timely — see 1.B.6. in outline.

?Sincea TUTMA account is "indefeasibly vested in the minor" (Texas Property Code § 114.012 (b)), a minor
beneficiary should qualify as a designated beneficiary (and should be able to use his/her own life expectancy for
calculating MRDs if a separate account is timely created).

Exhibit 5
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BENEFICIARY DESIGNATION
FOR RETIREMENT PLANS
AND IRAs OF JOHN HARDY

[Disclaimer Option in Beneficiary Designation]

(a Primary Beneficiary: All to my wife, Susan Hardy, if she survives me; provided that, if my wife
disclaimsall or any portion of my interest in the proceeds passing to her, the disclaimed proceeds shall
be paid to the Trustee(s) of the Disclaimer [Bypass] Trust created in my Last Will.*

(b) Contingent Beneficiary: If my wife does not survive me, to the Trusteg(s) named in my Last Will 2

'1f wife survives and disclaims, because the disclaimed amount is directed to aspecific trust per the beneficiary
designation itself, the amounts passing to the wife and to the trust can be treated as separate shares (note, however, that
unless the Bypass Trust is in the form of a conduit trust, the wife's life expectancy, not recal culated, will be used for
calculating MRDsto the Bypass Trust, assuming thetrust qualifiesfor look-through treatment in thefirst place, because
thewifewill (usually) bethe oldest beneficiary out of multiple beneficiaries of thetrust. Undisclaimed retirement plan
benefits can be considered to be owned by the wife as the participant or can actually be rolled over by the wifeto a
spousal IRA rollover, making thewife the (new) participant with respect to the IRA rollover and allowing her to usethe
Uniform Lifetime Tablefor distributionsfromthe IRA rollover. Inthat case, MRDsdo not haveto begin until her RBD
and will be based on her life expectancy, recalculated, plus 10 years.

*This wording will preclude separate account treatment for contingent beneficiaries —see 1.B.6. in outline.

Exhibit 6
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BENEFICIARY DESIGNATION
FOR RETIREMENT PLANS
AND IRAsOF DOCTOR PROCTER

[Split Between Spouse & QTIP Trust]

@ Primary Beneficiary: Pay that amount representing my wife's community property interest in the
plan/account [or, pay one-half (¥2) of the proceeds] to my wife, Caroline Procter, and pay that amount
representing my community property interest in the plan/account [or, pay one-half (¥2) of the proceeds]
to the Trustee of the QTIP Trust created in my Last Will.*

(b) Contingent Beneficiary: If my wife does not survive me, to the Trusteg(s) named in my Last Will.

'Thisbeneficiary designation assumesthat the partici pant haswai ved and the spouse has consented to the wai ver
of REACT benefits applicable to defined benefit plans in a legally effective manner. Note also that most plan
administrators will not accept abeneficiary designation of an unspecified percentage that hasto be legally determined
after death, so, in most cases, the beneficiary designation will need to use actual percentages (such as 50-50), whichis
fineif thequalified planis 100% community property. If the participant'squalified planispart community property and
part separate property (such as could occur in asecond marriage situation), consider having the spouses enter into some
sort of Marital Property Agreement clarifying what percentage is owned by the participant as his separate property and
what percentage is owned by the couple as community property so that the precise percentages can be used in the
beneficiary designation form. The surviving spouse should always receive, outright, the portion of the participant's
qualified plan that she owns (at |east).

Exhibit 7
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BENEFICIARY DESIGNATION FOR
RETIREMENT PLANSAND IRAsOF |I. M. SINGLE

All to my children who survive me, in equal shares. However, if any child who fails to survive me leaves one
or more descendants who survive me, the share that child would have received (if he or she had survived) shall be
distributed per stirpes to his or her descendants who survive me; provided that, any distribution to be made to an
individual who has not yet attained the age of twenty-one years shall not be distributed to that individual outright, but
instead shall be distributed to the personal representative of my estate ("my Executor"), as Custodian for that individual
under the Texas Uniform Transfersto Minors Act (TUTMA). If my Executor failsor ceasesto serve as Custodian, one
shall be appointed by my Executor.

'Separate account treatment should be fully available to all resulting beneficiaries.

Exhibit 8
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BENEFICIARY DESIGNATION FOR
RETIREMENT PLANSAND IRAsOF |I. M. BLEST

@ All of such proceeds shall be paid as follows:

(D) Twenty-five percent (25%) of the proceeds shall be paid to the trust created for the
primary benefit of Aaron B. Blest under Participant's Will, if Aaron B. Blest survives Participant;
providedthat, if he predeceases Participant but |eavesone or moredescendantswho survive Participant,
the share of such proceedsthat the trust for Aaron B. Blest would have received (if Aaron B. Blest had
survived) shall bedistributed per stirpestothetrustscreated under Participant'sWill for the descendants
of Aaron B. Blest who survive Participant.

2 Twenty-five percent (25%) of the proceeds shall be paid to the trust created for the
primary benefit of Carl D. Blest under Participant's Will, if Carl D. Blest survives Participant; provided
that, if he predeceases Parti ci pant but | eaves one or more descendantswho survive Participant, the share
of such proceeds that the trust for Carl D. Blest would have received (if Carl D. Blest had survived)
shall be distributed per stirpesto the trusts created under Participant's Will for the descendants of Carl
D. Blest who survive Participant.

(©)] Twenty-five percent (25%) of the proceeds shall be paid to the trust created for the
primary benefit of Elliott F. Blest under Participant's Will, if Elliott F. Blest survives Participant;
providedthat, if he predeceases Participant but |eavesone or moredescendantswho survive Participant,
the share of such proceedsthat the trust for Elliott F. Blest would have received (if Elliott F. Blest had
survived) shall bedistributed per stirpestothetrustscreated under Participant'sWill for the descendants
of Elliott F. Blest who survive Participant.

(@) Twenty-five percent (25%) of the proceeds shall be paid to the trust created for the
primary benefit of Gayle S. Blest Doubly under Participant's Will, if Gayle S. Blest Doubly survives
Participant; provided that, if she predeceases Participant but leaves one or more descendants who
survive Participant, the share of such proceeds that the trust for Gayle S. Blest Doubly would have
received (if Gayle S. Blest Doubly had survived) shall be distributed per stirpes to the trusts created
under Participant's Will for the descendants of Gayle S. Blest Doubly who survive Participant.

(b) If there is no trust that is entitled to an interest in the proceeds to be paid under one or more of the
numbered subparagraphs in paragraph (@), then the proceeds which would otherwise have been paid under that
subparagraph shall be paidto the other truststhat are entitled to receive aportion of the proceeds passing under the other
subparagraphs in the foregoing paragraph (@), each such trust receiving such portion of such proceeds as the interest
which suchtrust isentitled to receive under theforegoing paragraph (a) bearstothetotal of theinterestsof all suchtrusts
that are entitled to receive proceeds under the foregoing paragraph (a) [NOTE: this redistribution wording, while
somewhat awkward, should work even if the percentages are unequal].

NOTE: Separation of shares into separate trusts is occurring in the beneficiary designation itself (and not in the
Participant's Will), making separate account treatment at |east theoretically possible (but remember issue of remainder
beneficiaries of accumulation trusts being taken into account for determining designated beneficiary —the wording in
the Will regarding the type of trust [conduit vs. accumulation] and the potential beneficiaries of each trust will be
determinative regarding whether there isa DB and who the actual DB isfor purposes of calculating post-death MRDs)
—seel.B.6. inoutline.

Exhibit 9



Drafting to | ntegr ate Retirement Plans and |RAs into the Estate Plan Chapter 3.2

BENEFICIARY DESIGNATION FOR RETIREMENT PLANS
AND IRAs OF N. SECOND MARRIAGE

If my wife, Happy Marriage ("my wife"), survives me, two-thirds (2/3) shall be distributed to the Trustee(s)
named in my Will to be administered as provided in Article 4 (providing for a Marital Trust for my wife during her
lifetime), and one-third shall be distributed to my children who survive me, in equal shares.

If my wifedoesnot survive me, onehundred percent shall be distributed to my children who survive me, inequal
shares.

However, whether or not my wife survives me, if any child of mine who failsto survive meleaves one or more
descendants who survive me, the share that child would have received (if he or she had survived) shall be distributed
per stirpesto his or her descendants who survive me; provided that, any distribution to be made to an individual who
has not yet attained the age of twenty-one years shall not be distributed to that individual outright, but instead shall be
distributed to the personal representative of my estate ("my Executor"), as Custodian for that individual under the Texas
Uniform Transfers to Minors Act (TUTMA). If my Executor fails or ceases to serve as Custodian, one shall be
appointed by my Executor.

NOTE: This beneficiary designation assumes that the couple entered into a Marital Property Agreement making all
gualified plans in the Participant's name the Participant's separate property. It also assumes that the Participant has
waived, and the Participant's spouse has consented to the waiver of, REACT benefitswith respect to the qualified plan.
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(NOTE: WORDING ISPLACED ON THE IRA BENEFICIARY DESIGNATION FORM ITSELF)

BENEFICIARY DESIGNATION FOR
IRAsAND IRA ROLLOVERSIN THE NAME OF
ELEANOR RIGBY JONES

Primary Beneficiaries Share Relationship Address & Telephone Number

John Paul Jones, 50% son 9876 Marvel Lane

or his descendants, per stirpes, Sugar Land, Texas 77479

subject to an age 25 Contingent (281) 123-4567

Trust in Will of Eleanor Rigby

Jones

George Ringo Jones, or his 50% son 4567 Crest Street

descendants, per stirpes, subject to Houston, Texas 77087

an age 25 Contingent Trust in Will (713) 654-3210

of Eleanor Righy Jones

Contingent Beneficiary Share Relationship Address & Telephone Number

The Testamentary Trustee named in | 100% Testamentary (Trustee appointed in Will is John Paul

the Will of Eleanor Rigby Jones Trustee Jones, otherwise George Ringo
Jones-see addresses and phone numbers
above)

Commentary: Thisisalonger way to provide for a"per stirpes’ distribution subject to contingent trustsin aWill, but
it preserves separate account treatment under the minimum distribution rules for the primary beneficiaries.
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SCHEDULE A

BENEFICIARY DESIGNATION FOR
IRASAND IRA ROLLOVERS ("IRAS") IN THE NAME OF
N.O.T. HAPPY (" PARTICIPANT")

The beneficiaries of all of such IRAs are as follows;

(1) If Participant'swife, VeraHappy ("Vera'), survives Participant, allocate all of such proceeds to the then
acting Trusteg(s) of the Marital Trust created in Participant's Will for the lifetime benefit of Vera.

(2) If Verafailsto survive Participant, allocate all of such proceeds as follows:

(A)  Fifty percent (50%) of such IRAs shall be allocated to the then acting Trustee(s) of the
Descendant's Trust created for the primary benefit of Jane Happy ("Jane") under Participant's Will, if
Jane survives Participant; provided that, if Jane fails to survive Participant but leaves one or more
descendants who survive Participant, the share of such proceeds that would have been allocated to the
trust for Jane (if Jane had survived) shall instead be alocated in per stirpes shares to the then acting
Trustee(s) of the Descendant's Trusts created in Participant's Will for the descendants of Jane who
survive Participant; provided further that, if neither Jane nor any descendant of Jane survives
Participant, such proceeds shall instead be allocated to the individuals or trusts designated in Section
9.16 of Participant's Will who are to receive Jane's (and her descendants, by right of representation)
share in such event.

(B) Fifty percent (50%) of such IRAs shall be allocated to the then acting Trustee(s) of the
Descendant's Trust created for the primary benefit of Dick Happy ("Dick™) under Participant's Will, if
Dick survives Participant; provided that, if Dick fails to survive Participant but leaves one or more
descendants who survive Participant, the share of such proceedsthat would have been allocated to the
trust for Dick (if Dick had survived) shall instead be allocated in per stirpes shares to the then acting
Trustee(s) of the Descendant's Trusts created in Participant's Will for the descendants of Dick who
survive Participant; provided further that, if neither Dick nor any descendant of Dick survives
Participant, such proceeds shall instead be allocated to the individuals or trusts designated in Section
9.16 of Participant's Will who are to receive Dick's (and his descendants, by right of representation)
sharein such event.

If there is more than one designated beneficiary of Participant’s IRAS, then it is Participant's desire that, as of the date
required by thefinal Treasury Regulations, a separate account shall be established and maintained for each beneficiary,
bearing its own pro rata share of gains and losses and otherwise separately accounted for to comply with such
Regulations.
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(A)

(B)

SCHEDULE A

BENEFICIARY DESIGNATION FOR INDIVIDUAL RETIREMENT ACCOUNTS ("IRAS")
IN THE NAME OF PATRICIA ANN BROOKS (" PARTICIPANT")

Per Stirpes Distribution to Participant's Descendants. If any child or other descendant of Participant survives
Participant, distribute al of such IRAsin equal sharesto the children of Participant who survive Participant;
provided that, if any child of Participant fails to survive Participant but leaves one or more descendants who
survive Participant, the share that would have been distributed to that deceased child (had he or she survived)
shall instead be distributed per stirpesto hisor her descendants who survive Participant; provided further that,
the preceding distributions are subject to the provisions of Paragraph 2.5 of Participant's Will (providing for
Contingent Trustsfor Participant's grandchildren and more remote descendants who are under age twenty-five
at the time of Participant's death). Participant's children, and their social security numbers, are:

1. Christopher Brooks; social security humber
2. Michelle Brooks; social security number
3. Ledlie Brooks; social security number
4. Nicole Brooks; social security number
5. Patrick Brooks; social security number

Contingent Distribution if No Descendant Survives Participant. If no descendant of Participant survives
Participant, then distribute all of such IRAsto the Trustee(s) named in Participant's Will.

1
from his/ﬁéaP rs‘hare

chiquwsgg a{\élgcegoﬁ%rttslu sgould S&tr)leecﬁ?/ u ls/heerd%/p 'Ig%r?((ppan I e&r calculating MRDs

Exhibit 13



Drafting to | ntegr ate Retirement Plans and |RAs into the Estate Plan Chapter 3.2

SCHEDULE A

BENEFICIARY DESIGNATION FOR LIFE INSURANCE, RETIREMENT PLANS,
ANNUITIES, AND IRAS (collectively, " Nonprobate Assets')
OWNED BY ORIN THE NAME OF CHICKEN LITTLE (" Owner")

Thebeneficiaries of all of Owner'sNonprobate Assets(i.e., assetsthat pass by beneficiary designation form on Owner's
death) are asfollows:

Distribute all of such Nonprobate Assetsin equal sharesto Owner's siblings, Henny Penny, Loosey Goosey, and Turkey
Lurkey (collectively, Owner's "siblings" and individually, a"sibling" of Owner), who survive Owner, or all to the survivor of
Owner'ssiblingsif only one of them survives Owner and no sibling of Owner who failsto survive Owner leaves any descendant
who survives Owner; provided that, if any sibling of Owner fails to survive Owner but leaves one or more descendants who
survive Owner, the share to which that deceased sibling of Owner would have been entitled (if he or she had survived) shall
be distributed per stirpesto hisor her descendants who survive Owner, subject to the provisions of Article 4 of Owner's Last
Will (providing for Contingent Trusts for beneficiaries who are under age twenty-five or mentally incapacitated at the time of
Owner's death).

CHICKEN LITTLE, OWNER DATE SIGNED
Sibling Address Telephone Date of Social Security
Birth Number

Henny Penny Street -

, Texas
Loosey Goosey Street -

, Texas
Turkey Lurkey Street -

, Texas

COMMENTARY: : Thisisan"omnibus" Schedule A beneficiary designation attachment that can be used with any non-
probate asset that passes by beneficiary designation. As with all beneficiary designation forms and beneficiary
designation attachments, the client should make sure that what he or she submitsis accepted by the insurance company,
plan administrator or IRA custodian (as applicable).
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SCHEDULE A

BENEFICIARY DESIGNATION FOR THE DEER COMPANY 401(k) PLAN (the" Plan")
IN WHICH JANE DOE ISA PARTICIPANT (the" Participant™)

A. If Participant'sinterest in the Plan hasavalue of at least Four Hundred Thousand Dollars ($400,000) at thetime
of Participant's death, distribute these Specific Dollar Amounts to these Specified Charities:
1 Seventy-Five Thousand Dollars ($75,000) to Church, Road, Houston, Texas
7.
2. Seventy-Five Thousand Dollars ($75,000) to University, Street, ,
Texas
3. Seventy-Five Thousand Dollars ($75,000) to American , P.O. Box ,

Houston, Texas 77___.

HOWEVER, if Participant's interest in the Plan has a value of less than Four Hundred Thousand Dollars
($400,000) but more than One Hundred Thousand Dollars ($100,000) at the time of Participant's death, then,
in lieu of the amounts provided above, distribute Twenty Thousand Dollars ($20,000) to each of the Specified
Charities named above and distribute the balance of Participant'sinterest in the Plan to the beneficiaries named
inPart B. If Participant'sinterest in the Plan hasaval ue of |essthan One Hundred Thousand Dollars ($100,000)
at the time of Participant's death, then do not distribute any amount to the Specified Charities named above.

B. Distribute the amount remaining in the Plan after making the distributions provided for in Part A (or all of
Participant's interest in the Plan if such interest has a value of less than One Hundred Thousand Dollars
($100,000) at the time of Participant's death) to the following individuals in the percentages shown:

1 30%toWard Cleaver (social security number: ; dateof birth: ),
Street, Houston, Texas 77 .

2. 27%to Darrin Stevens (social security number: : date of birth: ),
Drive, Lafayette, Louisiana70 .

3. 23% to Clint Huxtable (social security number: ; date of hirth: ),
Lane, Houston, Texas 77 .

4., 20% to Mrs. Miniver (social security number: ; date of birth: ), _ Street,
Hillsboro, Kansas 670 .

If any beneficiary listed in Part B abovefailsto survive Participant, distribute the share that would have
been paidto that beneficiary proportionately to the other beneficiaries of Part B who survive Participant
(based on their relative shares). If only one beneficiary namedin Part B survives Participant, distribute
all of the amount being distributed per Part B to that beneficiary.

Because Participant has named multiple beneficiaries of Participant's Plan, it is Participant'sdesirethat (i) the Specified
Charities be paid the amounts due them (if any) by the date required by the final Treasury Regulationsfor determining
"designated beneficiary” treatment (generally, by September 30 of the year following the year of Participant's death),
sothat only individual beneficiarieswill remain as of that date (qualifying for designated beneficiary treatment) and (ii)
a separate account be established and maintained for each individual beneficiary named in Part B by the date required
by the final Treasury Regulations (generally, by December 31 of the year following the year of Participant's death),
bearing its own pro rata share of gains and losses and otherwise separately accounted for to comply with such
Regulations.

COMMENT: When a Participant wants to split a qualified plan or IRA between charities and individuals, the
beneficiary designation form should be set up so that the charities can easily be "cashed out” before the DB
Determination Date, so that the remaining individual beneficiaries can create separate accounts, with each individual
beneficiary then being able to use hig’her own life expectancy to calculate post-desth MRDs from his/her separate
account. Exhibit 15 shows pecuniary giftsto charity, which should be easy to distribute in time, even if the residuary
beneficiaries "contest” the beneficiary designation. In contrast, Exhibit 16 shows charity as a percentage beneficiary.
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SCHEDULE A

BENEFICIARY DESIGNATION FOR IRA NO. WITH (the"IRA™")
INWHICH I.RON KETTLE ISTHE PARTICIPANT (the" Participant")

Primary Beneficiaries. Distribute the IRA to the following named beneficiaries in the shares indicated
below (provided that, if anamed individual beneficiary failsto survive, seethelapsed sharesdistribution
provisions below):

Primary Beneficiaries Relationship Share
(the "Church™) charity 10%
PaKettle father 30%
MaKettle mother 30%
SisKettle Trust trust for sister 30%

Redistribution of Lapsed Shares:

If Participant's Father Predeceases Participant: If Participant's father, Pa Kettle (" Participant's Father"),
fails to survive Participant, distribute Participant's Father's share of the IRA in equa shares to (i)
Participant'smother, MaKettle (" Participant'sMother"), and (ii) the SisK ettle Trust created for the benefit
of Participant'ssister, SisKettle("Participant'sSister”), if both Participant'sM other and Participant's Sister
survive Participant, otherwise distribute all of Participant's Father's share of the IRA to the survivor of
Participant's Mother and Participant's Sister, if only one of them survives Participant, with the share
allocableto Participant's Sister (if any) being allocated to the Sis Kettle Trust created in Participant's Last
Will; provided that, notwithstanding the foregoing, if Participant's Sister fails to survive Participant but
leaves one or more descendants who survive Participant, the share of the IRA allocable to Participant's
Sister (that would have been allocated to her Trust if she had survived) shall instead be distributed per
stirpes to the descendants of Participant's Sister who survive Participant, subject to the Contingent Trust
provisionsin Participant's Last Will. See additional trust information, below.

If Participant's Mother Predeceases Participant: If Participant's Mother fails to survive Participant,
distribute Participant's Mother's share of the IRA in equal sharesto (i) Participant's Father, if he survives
Participant, and (ii) the SisKettle Trust created for the benefit of Participant's Sister, if both Participant's
Father and Participant's Sister survive Participant, otherwise distribute al of Participant's Mother's share
tothesurvivor of Participant's Father and Participant's Sister, if only one of them survives Participant, with
theshareallocableto Participant's Sister being alocated tothe SisK ettle Trust created in Participant's Last
Will; provided that, notwithstanding the foregoing, if Participant's Sister fails to survive Participant but
leaves one or more descendants who survive Participant, the share of the IRA allocable to Participant's
Sister (that would have been allocated to her Trust if she had survived) shall instead be distributed per
stirpes to the descendants of Participant's Sister who survive Participant, subject to the Contingent Trust
provisionsin Participant's Last Will. See additional trust information, below.

If Participant's Sister Predeceases Participant: If Participant's Sister failsto survive Participant, distribute
Participant's Sister's share of the IRA per stirpes to the descendants of Participant's Sister who survive
Participant, if any, subject to the Contingent Trust provisions in Participant's Last Will, otherwise
distribute Participant's Sister's share of the IRA in equal shares to Participant's Father and Participant's
Mother, if both of them survive Participant, or al to the survivor of Participant's Father and Participant's
Mother, if only one of them survives Participant.

See Comment to Exhibit 15. If thisbeneficiary designation is contested, it may not be possible to "cash out" the
charity by the DB Determination Date. Also, this participant wanted to "freeze" charity's share at 10%. Without
specific wording, most IRA custodians would re-distribute a predeceasing beneficiary's share proportionately.
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If All Individual Primary Beneficiaries Fail to Survive: If Participant's Father, Participant's Mother and
Participant's Sister dl fail to survive Participant and Participant's Sister |eaves no descendant who survives
Participant, distribute all of the IRA to (i.e., the Church).

The SisKettle Trust. The SisKettle Trust created in Participant's Last Will isa"qualified see-through
trust" under the final Treasury Regulations in the form of an accumulation trust. The Sis Kettle Trust
becomes effective upon Participant's death if Participant's Sister survives Participant. The Trustee of the
Sis Kettle Trust is ABC Trust Company (as specified in Section 1.2 of Participant's Last Will). The
applicable terms of the Sis Kettle Trust are found primarily in Article 4 and Section 7.22 of Participant's
Last Will.

Contingent Trust Provisions. Any share of the IRA that is distributable to achild or other descendant
of Participant's Sister is subject to the Contingent Trust provisionsin Article 5 of Participant's Last Will.
A Contingent Trust is created for each descendant of Participant's Sister who is entitled to inherit ashare
of the IRA on Participant's death and who is under age thirty (30) at the time of Participant's death. All
Contingent Trusts created in Participant's Last Will are "qualified see-through trusts' as allowed by the
final Treasury Regulations. TheTrustee of the Contingent Trusts per Participant'sLast Will isJohn Smith,
otherwise Mary Jones, otherwise ABC Trust Company.

Multiple Beneficiary Provision. Because Participant has named multiple beneficiaries of Participant's
IRA, it is Participant's desire that (i) the Charitable Beneficiary be paid the amount due it by the date
required by thefinal Treasury Regulationsfor determining "designated beneficiary” treatment (generally,
by September 30 of the year following theyear of Participant'sdeath), so that only individual beneficiaries
will remain as of that date (qualifying for designated beneficiary treatment), and (ii) aseparate account be
established and maintained for each individua beneficiary by the date required by the final Treasury
Regulations (generaly, by December 31 of the year following the year of Participant's death), bearing its
own pro rata share of gains and losses and otherwise separately accounted for to comply with such
Regulations.

Date Signed:

I.RON KETTLE

Additional information regarding Participant's Primary Beneficiaries:

Chapter 3.2

Name, Address and Phone Taxpayer Identification Relationship Date of Birth
Number Number or Socia Security
Number
The Church Charity N/A
_)_ -
PaKettle father
_)_ -
MaKettle mother
_)_ -
SisKettle sister
_)_ -
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BENEFICIARY DESIGNATION CONSIDERATIONS

1 The Participant's "Estate” (or "the Executor named in Participant's Will") should almost never be named
asthe beneficiary of the Participant's retirement plans/IRAs. An Estateis not a Designated Beneficiary,
so naming the Estate will accelerate the income taxes on the Participant's Plan or IRA.

2. If the Participant is married and he/she is not going to name his/her spouse as the primary beneficiary of
his/her defined contribution plan, or he/she wants to waive the QJSA for hisher defined benefit plan, the
spouse must consent to that per REACT (i.e., so that someone other than the spouse can be named as the
beneficiary). Remember that a waiver of the required spousal benefits for qualified plans made in a
prenuptial agreement by aperson prior to marriageis not sufficient —such awaiver must beratified by the
spouse after the wedding in order to be valid. Further, the participant's waiver and the spouse's consent
must be submitted to the Plan Administrator on the required formsin a timely manner to be effective.

3. Be careful when naming multiple beneficiaries of aretirement plan/IRA (or when advising beneficiaries
post-death) if a charity (or other non-human beneficiary) isamong the multiple beneficiaries: in order to
establish separate accountsfor theindividual beneficiaries (so that each individual canusehis/her ownlife
expectancy to calculate MRDs after the participant's death), the charity (or other non-human beneficiary)
must be "cashed out" before the DB Determination Date.

4. Issues regarding naming trusts as beneficiaries of retirement plans/IRAS:

Question 1: Are the retirement benefits significant enough in size to justify the complexity and the
tradeoffs (such as the less favorabl e distribution method that will result)?

Question 2: Does the Participant already have sufficient other assets to fully fund a bypass trust? If
not, would underfunding the bypass trust actually result in any (or much) estate tax
exposure on the second spouse's death?

Question 3: Would use of conduit trusts be compatible with the participant's estate planning goals
(conduit trusts, which are easier to draft than accumulation trusts, easily qualify for
designated beneficiary treatment under the minimum distribution rules and may be an
appropriateform of trust in certain circumstances—al though be careful not to useaconduit
trust when it would defeat the participant's other estate planning goals).

5. Issues regarding separate accounts:

Question 1: Isit possible to indicate the division of the benefits among multiple beneficiaries in the
beneficiary designation form? (Such adivisionin the beneficiary designation form itself
preservesthe ability to achieve separate account treatment after death; although, in some
cases, evenif trustsare provided with separate sharesin the beneficiary designation form,
true separate account treatment may not in fact be possible if the trusts are accumulation
trusts because remainder beneficiaries of accumulation trusts must be taken into account
in determining the DB).

Question 2: How crucial isit that the participant's beneficiaries receive separate account treatment?
If all of the beneficiaries are of asimilar age, it may not be that important.

6. Beneficiary Designation Problems when naming a Trustee as the Beneficiary:

a Plan administrators and IRA custodians/trustees frequently want participants to name a " Trust"
(and not a "Trustee") in the beneficiary designation form (others will not accept a beneficiary
designation naming a " Trust"). Thisisnot aproblem if the Participant's estate plan is set out in
aLiving Trust Agreement —in fact that advantage may be one of the reasons for selecting the
Living Trust format over a Will as the participant's estate planning vehicle. Even though brand
new trustswill be created upon the participant/Living Trust grantor'sdeath toreceiveplanand IRA
benefits, plan administrators and IRA custodians routinely accept abeneficiary designation: "To
the then acting Trusteg(s) of the Robert Smith Living Trust under trust agreement dated May 8,
2000, as amended". In the case of a Will, however, near fanatic resistance seems to be
encountered when trying to get a plan administrator or IRA custodian to accept "The Trustee
named in Participant's Will" as the beneficiary.
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b. Oneway to finessethisisto provide for aspecial namefor all trustsin the Will that could receive
retirement plan benefitsand thento usethat nameintheallocation paragraph contained inthe Will
(i.e., in the paragraph that instructs the testamentary Trustee regarding the distribution of the
retirement plan benefits "passing to" the Trustee among the beneficiaries named in the Will,
including varioustrusts). Then the"Trustee of the [Special Name] Trust created in Participant's
Will" can be listed as the beneficiary. This possible solution is also beneficia if the plan
administrator/IRA custodian asksthe participant to specify the sectionin the Will that creates"the
Trust".

C. Some plan administrators and IRA custodiang/trustees do not like "generic" trustee designations
(for example: "To the Trustee named in Participant's Will"). They want the name, address and
phone number of the Trustee (and the tax identification number of the trust). Obvioudly, this
reguirement is silly when naming atrustee who will only begin serving astrustee of truststhat are
created upon the participant's death. The participant's death will occur some time in the future,
and the person(s) who are currently named in the Will or Living Trust Agreement to serve as
trustee may not in fact turn out to be "the Trustee" at that time. This plan administrator/IRA
custodian requirement can usually be"finessed" by switchingfroma"generic" trustee designation
toa"specific" trustee designation, such as" To John Jones, Trustee under the Will of [Participant's
name] (or his successor).” The parenthetical is necessary if the specific trustee wording is used
because, even though John Jonesis currently the first named trustee in the Participant's Will, he
may not, in fact, turn out to be the trustee at the time of the participant's death.
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"SPECIAL" BENEFICIARY DESIGNATIONS*

(TEXAS) SURVEY RESULTS

*Estate, Trust, Trustee or Customized Addendum

Beneficiary Qualified Was Plan Administrator | Level of personnel | Final Result (Actual Distribution | Work that Had to Be Done to Achieve Comments/Details/Words of Wisdom from the Attomey
Designation Wording | Plan or | Participant | or IRA Custodian at Plan of P's Plan or IRA) Finat Result and How Long the Process
IRA? ("P") Administrator or Took
married as IRA Custodian
of the date Involved (and
of death? whether
knowledgeable)
Testamentary IRA Yes Morgan Stanley 1/2 to surviving spouse (due to |Attorney did not have to provide any Per attorney involved, process was very easy. |RA custodian divided decedent's IRA, 50-50, based on instructions
Trustee Smith Barney comm. ppty. law & allocation written instructions—process was "quick  {from Trustee (instructions in Will directed Trustee to divide community property, 50-50, and "distribute” surviving
provisions in Will) and 1/2, in and easy” spouse's community property 1/2 interest to her, and "distribute" deceased spouse’s community property 1/2 interest
equal shares, to inherited IRAs to the residuary beneficiaries named in the Will, in equal shares).
established for the benefit of
(fbo ) deceased spouse's
beneficiaries per his Will
The "Estate” Roth IRA |No Charles Schwab An inherited Roth IRA was Process was completed relatively quickly |[Attorney was not involved in setting up the beneficiary of the Roth IRA. At the request of the decedent's financial
established for the individual advisor, IRA custodian was willing to establish inherited Roth IRA for the residudary beneficiary under the Will, rather
who was the sole residuary than setting up an inherited IRA for the Estate. However, distributions from the inherited Roth IRA are being made to
beneficiary of P's Estate. the beneficiary pursuant to the 5 year rule because P died prior to his RBD and the "Estate” was named as the
beneficiary.
"Estate of Joe Smith" |IRA Yes USAA Federal Senior Legal Decedent's IRA was distributed |Attorney prepared Disclaimer, then Executor of the Estate (named beneficiary) disclaimed and, because no contingent beneficiary was named on the
Savings Bank Analyst and to IRA rollover established for  |Executor of the Estate executed beneficiary designation form, P was treated as not having named a beneficiary of his IRA. That triggered application
Executive Director, |surviving spouse Disclaimer, then copy of Disclaimer was |of the "default” beneficiary provisions in the IRA custodial agreement, which provided that if the IRA owner fails to
both in the office of provided to IRA custodian, then IRA name a beneficiary, the beneficiary will be the surviving spouse. Thus, the decedent's IRA was distributed to a
the General custodian did the paperwork to establish a|spousal IRA rollover in the name of the surviving spouse via a direct transfer.
Counsel - very spousal IRA rollover for the surviving
knowledgeable and spouse and then IRA custodian
helpful transferred the decedent's IRA to the
surviving spouse’s IRA rollover in a direct
transfer. Entire process took 30 days.
"The Trustee named |IRA No Charles Schwab 50% distributed to inherited IRA |Attorney prepared a 9 page "legal opinion |MRDs from the inherited IRAs belonging to the children’s Descendant's Trusts are now being calculated using the

in IRA Owner's Will"

fbo son's Descendant's Trust
and 50% distributed to inherited
IRA fbo daughter's
Descendant's Trust

letter," explaining the "Plan Benefits
Trusts" provisions in the decedent's Will.
Process of setting up inherited IRAs and
distributing decedent's finat MRD took
approximately 2-1/2 months from the date
the attorney’s legal opinion letter was sent
to the IRA custodian.

oldest child's life expectancy (son is 28 and daughter is 25). The "Plan Benefits Trusts" section of the Will, applicable
when the Trustee in the Will is named as beneficiary, contains allocation/distribution instructions for the Trustee (as
well as other provisions designed to make the trusts "qualified see-through trusts™). The attorney prepared a legal
opinion letter to the custodian (on behalf of the Trustee), explaining the distribution of the decedent's IRA per the Plan
Benefits Trusts provisions in the Will (equal shares to separate Descendant's Trust for P's children). In legal opinion
letter, attorney explained how the Descendant's Trusts created in the Will met all requirements in the final regs to be
treated as "qualified see-through trusts” (in the form of accumulation trusts). The attorney also noted that the
decedent had not taken her final MRD for the year of her death and requested that the decedent's final MRD be
distributed in equal shares to the Descendant's Trusts (as the beneficiaries of the decedent's IRA) by December 31 of
the year of death~the IRA custodian was able to meet this deadline.
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"SPECIAL" BENEFICIARY DESIGNATIONS*

(TEXAS) SURVEY RESULTS

*Estate, Trust, Trustee or Customized Addendum

Beneficiary Qualified Was Plan Administrator | Level of personnel | Final Result (Actual Distribution | Work that Had to Be Done to Achieve Comments/Details/Words of Wisdom from the Attormey
Designation Wording | Plan or | Participant | or IRA Custodian at Plan of P's Plan or IRA) Final Result and How Long the Process
IRA? ("P") Administrator or Took
maitied as IRA Custodian
of the date Invoived (and
of death? whether
knowiedgeable)
The "Estate of Mary |IRA Yes Charles Schwab  |Senior Retirement [Surviving spouse was able to roll|Attorney prepared a 5 page legal opinion Attorney was not involved in preparing the decedent's Will or in completing the beneficiary designation form. The
Black" [Note: the Specialist for over 100% of decedent's IRA letter. Process took less than 2 months. ]Decedent named her "Estate" as the beneficiary of her IRA. First problem: P wrote, "Estate of Mary Black,"” as
decedent was named Chartes Schwab-- {into an IRA rollover in his name. primary beneficiary on the beneficiary designation form and never updated it after she got married and became "Mary
"Mary Smith" at the very Smith." Second "problem": The Will named someone other than the surviving spouse as Executor and did not name
time of her death] knowledgeable and an alternate. The named Executor declined to serve. Per the Will, the decedent's entire residuary estate passed
helpful outright to the surviving spouse. In view of that, the Probate Court appointed the surviving spouse as the
"Independent Administrator of the Estate, with Will Annexed." Since the surviving spouse was now sole administrator
and sole outright beneficiary under the Will, and based on numerous PLRs with similar facts cited in the legal opinion
letter, the surviving spouse was allowed to roll over the decedent's IRA into a spousal IRA rollover in his name.
Per "Schedule A" IRA No Fidelity $1,500,000 was distributed to Attorney prepared a 10 page "legal Charity was completely cashed out before September 30 of year following year of IRA owner's death (leaving
attached to the charity, and balance of IRA was fopinion letter,” expfaining (i) the Schedule |Descendant's Trust for granddaughter as only beneficiary of IRA per Schedule A). However, the IRA custodian was
beneficiary distributed to an inherited IRA  {A attachment and (ji) the "Plan Benefits  |not able to distribute the deceased IRA owner's final MRD prior to December 31 of the year of his death (IRA owner
designation form: established fbo the Trusts” provisions in the decedent's Will. |died on April 27, without having taken his year of death MRD). Thus, the IRA owner's final MRD was not timely
$1,500,000 to charity; granddaughter's Descendant's distributed and attorney had to prepare and file Form 5329 to request a waiver of the "late” (under) distribution penalty
balance to a Trust (Form 5329 was filed separately because no Form 1041 was required o be fited for the granddaughter's Descendant's
Descendant's Trust Trustfor that year). The Plan Benefits Trusts section of the Will, applicable when any "plan benefits" are payable to
created in IRA the Trustee of any trusts created in the Will, contains allocation/distribution instructions for the Trustee (and other
Owner's Will for his provisions designed to make all recipient trusts "qualified see-through trusts” per the final regs). In legal opinion letter,
granddaughter attorney explained how the granddaughter's Descendant's Trust met all requirements to be treated as a "qualified see-
through trust” (in the form of an accumulation trust). MRDs to granddaughter's trust are being made based on her
single life expectancy.
The "Doe Family iRA Yes Wells Fargo 100% of IRA made payable to  [Attomey prepared "Documentation of Non [Problem: All estate planning was done in 1993 and clients never updated their estate plan prior to first spouse's death
Trust" (a joint the Doe Family Trust was Pro Rata Distribution” and legal opinion  [in 2012. The Doe Family Trust did not contain any provisions designed to make the Bypass Trust created on the first
revocable trust) allocated to the surviving spouse |letter to IRA custodian; process of getting |spouse's death a "qualified see-through trust” under the final regs. Therefore, per specific authority in the trust
pursuant to a non pro rata decedent's IRA to IRA rollover in name of jinstrument (and based on several PLRs with analogous facts), a non pro rata distribution was made, (i) allocating
distribution surviving spouse took approximately 4 100% of the decedent's IRA to the surviving spouse and (ii) allocating, out of the surviving spouse's community
months. property 1/2 interest in non-homestead real property and securities, an amount equal to the deceased spouse's
community 1/2 interest in the IRA to the Bypass Trust.
"The Trust under the |IRA Yes Merrill Lynch National 50% of IRA titled in decedent's |Attorney prepared an 8 page legal opinion |Attorney did not prepare the Will (executed in 1996 and not updated before the Testator's death in 2006) or the
Will of John Brown" Retirement name distributed to surviving letter. beneficiary designation form for the IRA-basically, Attorney was not involved in the pre-death planning at all. When
Specialist for spouse in recognition of her husband died, wife could not serve as Trustee under the decedent's Will due to being mentally incapacitated.
Merrill Lynch—very |community property 1/2 Therefore, decedent's son became Trustee. Merrill Lynch allowed surviving wife to do a spousal IRA rollover of her
knowledgeable and [ownership interest and other community 1/2 of the IRA (even though no part of the IRA passed to her per the terms of the Will—this is based on the
helpful 50% paid to the Trust created in Texas doctrine of "fraud on the spouse”). The decedent's community 1/2 of the IRA was distributed to an inherited

the decedent's Will, which was
not a qualified see-through trust

IRA fbo the trust created in the Will, which was not a qualified see-through trust. Therefore, post-death MRDs to that
testamentary trust were based on P's remaining single life expectancy, not recalculated (since P died after reaching
his RBD).
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"SPECIAL" BENEFICIARY DESIGNATIONS*

(TEXAS) SURVEY RESULTS

*Estate, Trust, Trustee or Customized Addendum

Beneficiary Qualified Was Plan Administrator | Level of personnel | Final Result (Actual Distribution {| Work that Had to Be Done to Achieve Comments/Details/Words of Wisdom from the Attorney
Designation Wording | Plan or | Participant | or iRA Custodian at Plan of P's Plan or IRA) Final Result and How Long the Process
IRA? ("P") Administrator or Took
married as IRA Custodian
of the date Involved (and
of death? whether
knowledgeable)

9 Primary Beneficiary: {IRA Yes Charles Schwab Due to Surviving Spouse’s Atiorney prepared a legal opinion letter.  {This case involved a sizeable {RA and the death of the decedent in the mid-2000s (before portability became available
Spouse; Contingent Disclaimer of 50% of the IRA, and before the future estate tax exclusion amount became "permanent”). The surviving spouse wanted to allocate the
Beneficiary: "The the disclaimed portion was deceased spouse's community property 1/2 interest in the IRA to the Bypass Trust created in the deceased spouse’s
Trustee(s) Named in allocated to a Bypass Trust Will (which was drafted to qualify as a "see-through trust"). The surviving spouse disclaimed 50% of the IRA, resulting
the Wilt of Thomas created in the decedent's Will in the disclaimed portion becoming payable to the "Trustee(s) Named in the Will of Thomas Johnson." The legal
Johnson" and the Surviving Spouse rolled opinion letter had to explain how that wording caused the disclaimed portion of the IRA to be allocated to the Bypass

over the un-disclaimed 50% into Trust created in the decedent's Will and how the Bypass Trust met the requirements in the final regs to be a "qualified
a spousal IRA rollover titled in see-through trust” (in accumulation form).
her name
10 ["Per Wil" IRA Yes Fidelity $350,000 out of IRA was Attorney participated in the preparation of |This was a "contested” case between the surviving spouse and the deceased spouse's two children from a prior
(second allocated to the surviving a Family Settlement Agreement (resolving |[marriage. The decedent and the surviving spouse did not enter into a marital property agreement, either before or
marriage) spouse, balance was allocated  [the litigation), which included a Trust after their wedding. Thus, some of the decedent's assets that were in existence prior to the marriage (including his
to separate, lifetime trusts for Modification; aftorney also prepared a sizeable IRA) became commingled during the marriage. The decedent's Will made specific gifts to the surviving
the decedent's children from legal opinion letter to the attorneys spouse and then left his residuary estate to separate, lifetime trusts for the benefit of his two children (which were not
prior marriage representing the parties to the litigation.  |drafted in a way that made them qualified see-through trusts). All of the assets, including the IRA, were in dispute in
the litigation. Unfortunately, on the beneficiary designation form for the IRA, the decedent had written the following:
"Per WIll." In the 4th year after P's death, the surviving spouse, children from the prior marriage and temporary
administrator of the Estate entered into a Settlement Agreement which addressed the disposition of all of the assets,
including the IRA. The final distribution of the IRA was (i} $350,000 to the spouse, in recognition of her community
property interest in the commingled IRA, and (i) the balance, in equal shares, to the lifetime trusts for the children
created in the Will, although the children's trusts were modified per the Family Settlement Agreement. The attorney
involved with the IRA portion of the litigation (who was basically an advisor to the attorneys representing the parties to
the litigation) prepared a legal opinion letter regarding the income tax treatment of the IRA. Specifically, the attorney's
letter provided the following: (i) the decedent died before reaching his required beginning date and, based on the
wording used on the beneficiary designation form (“per Will"), did not have a designated beneficiary; (i) the post-death
settlement of the litigation was not likely to fix the "no beneficiary” problem; (iii) the modification of the "non-see-
through trusts™ in the Will per the Settlement Agreement was not likely to eliminate the "no beneficiary” problem; and
(iv) because the litigation had prevented any distributions from being made from the decedent's IRA after his date of
death, the IRA would have to be distributed pursuant to the 5 year rule, with the possible exception of the amount
distributable fo the survivign spouse. The attorney assisting with the IRA matters also recommended that the
surviving spouse's attorney investigate whether the spouse could successfully rollover of the share of the IRA
allocated to her pursuant to the settlement of the litigation.

11 No beneficiary IRA Yes IRA custodian distributed 1/2 of |Attorey had to provide written Surviving spouse was able to do spousal IRA rollover of her community 1/2 interest in P's IRA. As to decedent's
(default=estate) IRA to surviving spouse (in information regarding community property Jcommunity 1/2 interest—no designated beneficiary; however, inherited IRA was established for benefit of trust created

recognition of her community iaw and citations to rulings allowing in the Will and MRDs would be taken over decedent's remaining single life expectancy, not recalculated.
interest) and distributed distribution to surviving spouse of her

deceased spouse's community |community property 1/2 interest even if

1/2 interest to Executor of beneficiary was the deceased spouse's

Estate, who assigned that estate.

interest to residuary trust under

wiill
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Beneficiary Qualified Was Plan Administrator | Level of personnel | Finat Result (Actual Distribution | Work that Had to Be Done to Achieve Comments/Details/Words of Wisdom from the Attorney
Designation Wording | Planor | Participant | or IRA Custodian at Plan of P's Plan or IRA) Final Result and How Long the Process
IRA? ("P") Administrator or Took

married as IRA Custodian

of the date Involved (and

of death? whether

knowledgeable)
12 |The "Jones qualified |Yes Fidelity Surviving spouse was able to do |Attorney prepared a 10 page "legal P, an employee of a large oil company, was age 50 when he died. After observing REACT requirements, P named the

Revocable Trust” (a |plan spousal IRA rollover of 100% of |opinion letter,” explaining (i) the "Plan "Jones Revocable Trust" as the primary beneficiary of all of his employee benefit plans. Per the revocable trust

joint revocable trust)

P's qualified plan

Benefits Trusts" provisions in the joint
revocable trust agreement, (i) Texas
community property law, (iii} 6 particular
PLRs that allowed a Trustee to make a
non pro rata distribution of a qualified plan
or IRA made payable to a revocable trust
(in which 100% was allocated to the
surviving spouse's survivor's trust created
in the trust instrument, instead of 50%
being allocated to the survivor's trust and
50% being allocated to the Bypass Trust),
and in which the surviving spouse was
permitted to do a spousal IRA rollover of
100% of the decedent's plan/iRA after
"withdrawing" the plan/IRA from the
survivor's trust. In this case, the entire
process took a very long time (more than
6 months).

agreement, the Trustee was instructed (i) to determine the marital property character of the "plan benefits" received on
the death of the first spouse, and (ii) if the plan benefits were community property, to divide those plan benefits, 50-50,
and distribute the deceased spouse's half pursuant to the tax formula in the revocable trust agreement (which, in this
case, meant to the Bypass Trust) and distribute the surviving spouse's half to the "survivor's trust” created in the trust
agreement (a trust over which the spouse had a 100% withdrawal right—a grantor trust as to the spouse). However,
pursuant to specific authorization in the trust agreement, the surviving spouse, as Trustee, made a non pro rata
distribution, and allocated most of the non-qualified plans entirely (100%) to the Bypass Trust and allocated 100% of
the qualified plans entirely to the survivor's trust. Fidelity was the administrator of both the qualified and non-qualified
plans. Although different "departments” were involved, the same instruction letter was sent to all departtments. Each
department responded in different ways and, in view of that, plus the fact that some departments were not responding
quickly enough for the surviving spouse, the surviving spouse determined (on her own) that it would be a good idea to
contact the benefits department at the oil company where her husband had worked. In the attorney’s opinion, this was
not a good idea. The oil company benefits department was not interested in providing any assistance with the
distributions and insisted that, per the "plan documents rule," Fidelity, as administrator, needed to "cut checks”
payable to the Jones Revocable Trust for P's interest in ALL of the plans. Note PLR 200513032 and inability to make
any rollovers when Plan Administrator cuts check to non-spouse beneficiary from an inherited plan (no "fix" for this,
despite Pension Protection Act). Eventually, the qualified plans made it into the surviving spouse's IRA rollover:

First, an inherited IRA fbo the Jones Revocable Trust was established at Fidelity. Then, a direct (trustee to trustee)
transfer was made of the qualified plan benefits to the inherited IRA fbo the Jones Revocable Trust. Then there was a
direct transfer from the inherited IRA fbo the Jones Revocable Trust to a "beneficiary IRA" fbo the surviving spouse.
Then the surviving spouse did a spousal IRA rollover (even though she was under 59-1/2 and could have remained as
the beneficiary of her "beneficiary IRA" and taken discretionary distributions without penalty prior to age 59-1/2—the
surviving spouse is a doctor and did not feel that she needed to touch her IRA rollover prior to reaching age 59-1/2
and she also wanted her children to be able to use the oldest child's life expectancy [rather than her remaining life
expectancy] if she died prior to reaching age 59-1/2). Attomey caution: Although there are several PLRs with identical
facts in which the IRS approved all of this, this type of planning is going to take a very long time to implement after P's

death and olan administrator/IRA custodian is gging to need a lot of "convincing.”
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Example#1: Conduit Contingent Trust

(Note: each Contingent Trust has a single beneficiary-the child or other
descendant of the Testator/Trustor for whom the trust was created)

5.1. Distribution From Trust Of All Amounts Withdrawn From Inherited IRA
Belonging To Beneficiary'sContingent Trust. Beforethe end of each calendar year, the Trustee
shall withdraw from theinherited IRA belonging to the beneficiary's Contingent Trust the minimum
required distribution ("MRD") determined pursuant to the applicabletreasury regul ationsand federal
income tax laws, and shall then distribute such MRD, within that same calendar year, to or for the
benefit of the beneficiary. If the beneficiary is then a minor, such MRD may be distributed to a
custodian for the beneficiary under the Texas Uniform Transfers to Minors Act or may be applied
for the benefit of the beneficiary for purposes of the beneficiary's health, support, maintenance and
education, as long as such application does not discharge the legal obligation of support of any
person required to support the beneficiary. Inaddition, the Trustee, inthe Trustee's sole, reasonable
discretion, may withdraw additional amountsfromtheinherited IRA that bel ongstothebeneficiary's
Contingent Trust, to provide for the beneficiary's health, support, maintenance and education, but
such additional withdrawalsshall only be made after first taking into account (i) all fundsreasonably
available from all other sources known to the Trustee for the support of the beneficiary, (ii) any
person's legal obligation to support the beneficiary, and (iii) all distributions made to or for the
benefit of the beneficiary pursuant to Section 5.2 of this instrument. To the extent the Trustee
withdraws any amount from the inherited IRA belonging to the beneficiary's trust in excess of the
MRD for that year ("additional IRA withdrawa"), that additional IRA withdrawal shall be
distributed to or for the benefit of the beneficiary in the same calendar year as the year of the
withdrawal.

5.2. Other DistributionsFrom Beneficiary'sContingent Trust. With respect to all other
assets belonging to the beneficiary's Contingent Trust, meaning all assets of the trust other than the
inherited IRA belongingto thebeneficiary'strust, the Trustee may distribute such amountsof income
and principal as are necessary, when added to the funds reasonably available from all other sources
known to the Trustee, to provide for the beneficiary's health, support, maintenance and education,
taking into consideration the beneficiary's age, education, and station in life. | desire that the
beneficiary be afforded the opportunity to obtain as complete an education, including attendance at
graduate, professional and special trade schools, as the beneficiary may reasonably desire and be
qualified to obtain.

5.3. Termination Of Trust. The beneficiary's Contingent Trust shall terminate on the
earlier of (i) the beneficiary attaining the age of twenty-five (25) years or (ii) the beneficiary dying
prior to attaining the age of twenty-five (25) years. If the trust terminates due to the beneficiary
attaining the age of twenty-five (25) years, the remaining trust property shall be distributed to the
beneficiary, outright and freeof trust. If thetrust terminatesdueto the death of the beneficiary prior
to attaining the age of twenty-five (25) years, the remaining property of the beneficiary'strust shall
bedistributed asfollows: (i) per stirpesto thebeneficiary'sthen living descendants, if any, otherwise
(i) per stirpesto the descendants of the nearest ancestor of the beneficiary who was adescendant of
mine and who has surviving descendants, if any, otherwise (iii) per stirpes to my then living
descendants, if any, otherwise (iv) to my then living heirs.* All of the preceding distributions are
subject to the provisions of this Article.

* Note: naming heirs (or acharity) asthe ultimate beneficiary is not a problem with a conduit trust
that isnamed as the/a "direct” beneficiary on a beneficiary designation form
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Example#2: Accumulation Contingent Trust

(Note: this exampleis used by permission from Barney Jones, creator and proprietor of the
FlexDraft © document assembly software program for creating legal documents)

This represents a different approach than the approach in Example #1. The "regular" Contingent
Trust provisions appear elsewhere in the Will, and the following provision modifies those regular
trust provisions with respect to qualified plans and IRAs alocated to the trust:

___. Plan Benefits Trusts. To the extent that the Trustee is designated as the beneficiary
of any qualified benefit plan or individua retirement account or other Nonprobate Asset subject to
the Minimum Required Distribution Rules (the "MRD Rules") (collectively "Plan Benefits"), the
following provisionsapply: (i) aPlan Benefits Trust corresponding to each trust provided for inthis
Will iscreated; (ii) all Plan Benefits shall be allocated (A) in accordance with the directions, if any,
contained in the beneficiary designation or other instrument of transfer; otherwise, (B) to or among
thetrustsor individual sreceiving my Remaining Property, substituting Plan Benefits Trustsfor their
corresponding trusts; (iii) each Plan Benefits Trust shall beirrevocable; (iv) each Plan Benefits Trust
shall be identica to its corresponding trust except that all of the following persons, if any, who
would otherwise be beneficially interested in the trust (other than those whose interests are
contingent solely upon the death of aprior beneficiary), are completely excluded asbeneficiariesand
permissible appointees of the trust: (A) individuals having a shorter life expectancy than the
measuring beneficiary and (B) entities not having alife expectancy; and (v) the Trustee shall deliver
a copy of this Will or alternate descriptive information to the plan administrator in the form and
content and within the time limits required by applicable statute and treasury regulations. For
purposes of this Section, the "measuring beneficiary” of a Plan Benefits Trust means (1) the oldest
individual who is both living and ascertainably specified in this Will (by name or by class) as a
current permissible beneficiary of the trust as of the date for determination of the "Designated
Beneficiary" under applicabl e statute and treasury regulations (the"DB Determination Date"); or (2)
if older, my oldest then living descendant, if any. | intend that, except for persons whose interests
are contingent solely upon the death of a prior beneficiary, only individuals eligible as designated
beneficiaries (asdefined in Code Section 401(a)(9) and applicabl etreasury regulations) for purposes
of the MRD Rules shall ever be permissible distributees or appointees of Plan Benefits Trusts. This
Will shall be administered and interpreted in amanner consistent with thisintent. Any provision of
this Will which conflicts with this intent shall be deemed ambiguous and shall be construed,
amplified, reconciled, or ignored as needed to achieve this intent.
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