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Form 5-8

Exceptions to Conveyance and Warranty

Broad Exceptions

Clause 5-8-1

Liens described as part of the Consideration and any other liens described in this deed as being either assumed or subject to which title is taken; validly existing easements, rights-of-way, and prescriptive rights, whether of record or not; all presently recorded and validly existing restrictions, reservations, covenants, conditions, oil and gas leases, mineral interests, and water interests outstanding in persons other than Grantor, and other instruments, other than conveyances of the surface fee estate, that affect the Property; validly existing rights of adjoining owners in any walls and fences situated on a common boundary; any discrepancies, conflicts, or shortages in area or boundary lines; any encroachments or overlapping of improvements; all rights, obligations, and other matters arising from and existing by reason of the [county] County [specify water improvement or other applicable governmental district, agency, authority, etc.]; and taxes for [current year], which Grantee assumes and agrees to pay [, and subsequent assessments for that and prior years due to change in land usage, ownership, or both, the payment of which Grantee assumes/but not subsequent assessments for that and prior years due to change in land usage, ownership, or both, the payment of which Grantor assumes].

Or

Clause 5-8-2

Liens described as part of the Consideration and any other liens described in this deed as being either assumed or subject to which title is taken; validly existing easements, rights-of-way, and prescriptive rights, whether of record or not; all presently recorded and validly existing instruments, other than conveyances of the surface fee estate, that affect the Property; and taxes for [current year], which Grantee assumes and agrees to pay [, and subsequent assessments for that and prior years due to change in land usage, ownership, or both, the payment of which Grantee assumes/but not subsequent assessments for that and prior years due to change in land usage, ownership, or both, the payment of which Grantor assumes].

Or

Clause 5-8-3

The following paragraph follows the exceptions called for by TREC no. 20-13 Rev. 11/15, “One to Four Family Residential Contract (Resale),” in conjunction with the title insurance forms, and it should be used when the contract for the transaction so provides. Always compare the contract and title insurance forms to confirm that changes have not been made since this clause was published.

Liens described as part of the Consideration and any other liens described in this deed as being either assumed by Grantee or subject to which title is taken by Grantee; validly existing restrictive covenants common to the platted subdivision in which the Property is located; standby fees, taxes, and assessments by any taxing authority for the year [the first year for which taxes are not paid as part of the closing] and subsequent years, and subsequent taxes and assessments by any taxing authority for prior years due to change in land usage or ownership; validly existing utility easements created by the dedication deed or plat of the subdivision in which the Property is located; [describe validly existing reservations or exceptions approved in writing by the grantee and other matters waived by the grantee under the terms of the contract and described in schedule B of the owner policy of title insurance issued to the grantee as part of the transaction; if they are numerous or lengthy, reference to an exhibit is appropriate], recorded in [recording data] of the real property records of [county] County, Texas; any discrepancies, conflicts, or shortages in area or boundary lines, or any encroachments or protrusions, or any overlapping of improvements; homestead or community property or survivorship rights, if any, of any spouse of Grantee; and any validly existing titles or rights asserted by anyone, including but not limited to persons, the public, corporations, governments, or other entities, to (1) tidelands or lands comprising the shores or beds of navigable or perennial rivers and streams, lakes, bays, gulfs, or oceans, (2) lands beyond the line of the harbor or bulkhead lines as established or changed by any government, (3) filled-in lands or artificial islands, (4) water rights, including riparian rights, or (5) the area extending from the line of mean low tide to the line of vegetation or the right of access to that area or easement along and across that area.

Specific Exceptions

To create specific exceptions, include each of the following that applies. This is typically done with an introductory phrase such as “To the extent they validly exist:” followed by numbered paragraphs.

Abstract of Judgment

Clause 5-8-4

Abstract of judgment dated [date], styled “[style of judgment],” filed for record, recorded in [recording data] of the real property records of [county] County, Texas, in the amount of $[amount], plus costs, interest, and attorney’s fees.

Access Restrictions on Subdivision Plat

Clause 5-8-5

Limited, restricted, or nonaccess restrictions as shown on subdivision plat recorded in [recording data] of the real property records of [county] County, Texas.

Access Unavailable

Clause 5-8-6

Failure of the Property to have rights of ingress to and egress from a public thoroughfare.

Or

Clause 5-8-7

Failure of the Property to have the right of access to [specify thoroughfare].

Accretion

Clause 5-8-8

The rights of adjoining land owners in and to that part of the Property that may constitute accretion.

Areas and Boundaries

Clause 5-8-9

Any discrepancies, conflicts, or shortages in area or boundary lines, or any encroachments or protrusions or any overlapping of improvements.

Assignment of Lien

Clause 5-8-10

The note and deed of trust assigned to [name] by assignment of lien dated [date], recorded in [recording data] of the real property records of [county] County, Texas.

Building Setback Line

Clause 5-8-11

Building setback line [number] feet wide along [describe] property line as shown on [include if applicable: subdivision] plat recorded in [recording data] of the real property records of [county] County, Texas.

Cemetery

Clause 5-8-12

The dedication of a portion of the Property to and for use as a cemetery; the easements, privileges, and licenses existing in plot owners and their relatives in and to the cemetery portion, including the rights of burial, upkeep, ornamentation, and visitation; and the regulations and rules as established and amended by all cemetery owners covering the cemetery portion.

Implied easement for ingress and egress across the Property to and from the cemetery tract.

Condominiums

Clause 5-8-13

See also clause 5-8-31.

Terms, conditions, covenants, options, restrictions, bylaws, and easements contained in the declaration of condominium and bylaws executed by [name], dated [date], recorded in [recording data] of the real property records of [county] County, Texas, as the same have been amended, supplemented, and restated in the real property records of [county] County, Texas.

Contract for Deed

Clause 5-8-14

Terms of [include if applicable: unrecorded] contract for deed between [name] and [name], dated [date] [include if applicable: , recorded in [recording data] of the real property records of [county] County, Texas].

Cotenant Rights

Clause 5-8-15

Rights and claims of and against any and all cotenants in the Property such as partition, owelty, and contribution.

Deed of Trust

Clause 5-8-16

Deed of trust dated [date], executed by [name] to [name], trustee, recorded in [recording data] of the real property records of [county] County, Texas, securing the payment of a note of even date in the principal amount of $[amount].

Deed of Trust to Secure Assumption

Clause 5-8-17

Deed of trust to secure assumption dated [date], executed by [name] to [name], trustee, recorded in [recording data] of the real property records of [county] County, Texas, securing the assumption of the $[amount] note described in the deed of trust recorded in [recording data] of the real property records of [county] County, Texas.

Easement—Aerial

Clause 5-8-18

An unobstructed aerial easement [number] feet wide from a plane [number] feet above the ground upward, along the property line[s], shown on subdivision plat recorded in [recording data] of the real property records of [county] County, Texas.

Easement—Common Area Utility

Clause 5-8-19

Easements affecting common areas for utility [include if applicable: or other] purposes such as public utilities and drainage, as shown on subdivision plat recorded in [recording data] of the real property records of [county] County, Texas.

Easement—Flood Control 

Clause 5-8-20

 [County] County flood control drainage easement, as shown on subdivision plat recorded in [recording data] of the real property records of [county] County, Texas.

Easement—Pipeline 

Clause 5-8-21

Pipeline easement granted [across a specified area/as a blanket easement] to [name], executed by [name], in instrument dated [date], recorded in [recording data] of the real property records of [county] County, Texas.

Easement—Reciprocal

Clause 5-8-22

Reciprocal easement for [specify] in instrument dated [date] and recorded in [recording data] of the real property records of [county] County, Texas.

Easement—Specific

Clause 5-8-23

 [Type] easement to [name], dated [date], executed by [name], recorded in [recording data] of the real property records of [county] County, Texas.

Easement—Zero Lot Line on Subdivision Plat

Clause 5-8-24

Easement [number] feet wide along side lot line[s] for encroachments caused by settling and overhang of adjacent structures and for construction, maintenance, and repair, as shown on subdivision plat recorded in [recording data] of the real property records of [county] County, Texas.

Easements—Unrecorded

Clause 5-8-25

Visible and apparent easements on or across the Property.

Electric Service Agreements

Clause 5-8-26

[Name of authority] agreement for underground extension of electrical service dated [date], recorded in [recording data] of the real property records of [county] County, Texas.

Financing Statement (County Records)

Clause 5-8-27

UCC1 financing statement executed by [name], debtor, to [name], secured party, recorded in [recording data] of the [specify] records of [county] County, Texas, on [date].

General Restrictions

Clause 5-8-28

Restrictions recorded in [recording data] of the real property records of [county] County, Texas.

Lease Agreement

Clause 5-8-29

[Unrecorded lease/Lease] agreement between [name], as lessor, and [name], as lessee, dated [date] [include if applicable: , recorded in [recording data] of the real property records of [county] County, Texas] [include if applicable: and assigned to [name] by instrument dated [date], recorded in [recording data] of the real property records of [county] County, Texas].

Loan Modification

Clause 5-8-30

The note and deed of trust modified by a modification agreement dated [date], executed by [name], owner, and [name], lender, recorded in [recording data] of the real property records of [county] County, Texas.

Maintenance Assessment Exception (Property Owners Association)

Clause 5-8-31

See also clause 5-8-13.

[Annual assessments/Current maintenance charges] for the year [year] and subsequent years not yet due and payable, secured by an inchoate lien, as set forth in the instrument dated [date] and recorded in [recording data] of the real property records of [county] County, Texas.

Mechanic’s Lien by Affidavit

Clause 5-8-32

Claim of mechanic’s lien by affidavit dated [date], executed by [name], recorded in [recording data] of the real property records of [county] County, Texas, claiming a lien in the amount of $[amount].

Mechanic’s Lien Contract with Deed-of-Trust Provision

Clause 5-8-33

Mechanic’s lien contract dated [date], executed by [name] to [name], securing [name], payee, in the payment of one note of even date in the original principal amount of $[amount], with a deed of trust to [name], trustee, incorporated therein, and assigned to [name] by assignment incorporated therein, recorded in [recording data] of the real property records of [county] County, Texas.

Mineral Estate or Royalty Conveyed or Reserved

Clause 5-8-34

A [mineral estate/right to royalty], together with all related rights, express or implied, as described in instrument executed by [name] to [name], dated [date], recorded in [recording data] of the real property records of [county] County, Texas [include if applicable: , as modified by waiver of surface rights in instrument dated [date], executed by [name], and recorded in [recording data] of the real property records of [county] County, Texas].

Mineral Lease

Clause 5-8-35

Oil, gas, or mineral lease dated [date], between [name] and [name], recorded in [recording data] of the real property records of [county] County, Texas.

Mineral Reservation by Predecessor

Clause 5-8-36

Reservation by [name] of the subsurface mineral estate, including oil, gas, and other minerals in and under the Property, including all easements owned or held by any lessee or mineral owner on, over, or across the Property for the purpose of producing or transporting any of the minerals together with the right of ingress and egress, in a deed recorded in [recording data] of the real property records of [county] County, Texas.

Notice of Assessment

Clause 5-8-37

Notice of assessment by [city of [city]/[county] County, Texas,] for [purpose] in the amount of $[amount], and related charges, dated [date], recorded in [recording data] of the real property records of [county] County, Texas.

Party Wall

Clause 5-8-38

Party wall agreement dated [date] between [name] and [name], recorded in [recording data] of the real property records of [county] County, Texas.

Property Encumbered by Lien Securing Note That Grantee Does Not Assume

Clause 5-8-39

A lien securing a promissory note in the original principal amount of [amount] DOLLARS ($[amount]), described in and secured by a deed of trust recorded in [recording data] of the real property records of [county] County, Texas. Grantee does not assume payment of the note or liability under any instrument securing the note.

Reinstatement of Accelerated Loan

Clause 5-8-40

The note and deed of trust reinstated by reinstatement agreement dated [date], executed by [name], owner, and [name], lender, recorded in [recording data] of the real property records of [county] County, Texas.

Riparian Rights

Clause 5-8-41

Any title or rights asserted by anyone, including but not limited to persons, the public, corporations, governments, or other entities, to any portions of the Property that may be within the bed of [specify].

River Exception

Clause 5-8-42

Past and future action of the [name of river] by means of accretion, erosion, or avulsion.

Roadway

Clause 5-8-43

Any portion of the Property within the limits or boundaries of any public or private roadway or highway.

Taxes

Clause 5-8-44

Standby fees, taxes, and assessments by any taxing authority for the year [year] and subsequent years, and subsequent taxes and assessments by any taxing authority for prior years due to change in land usage or ownership.

Or

Clause 5-8-45

Taxes for [current year], which Grantee assumes and agrees to pay, [and subsequent assessments for that and prior years due to change in land usage, ownership, or both, the payment of which Grantee assumes/but not subsequent assessments for that and prior years due to change in land usage, ownership, or both, the payment of which Grantor assumes].

Tax Lien—Federal

Clause 5-8-46

Federal tax lien against [name], recorded in [recording data] of the real property records of [county] County, Texas, in the amount of $[amount], plus penalty and interest.

Tax Lien—State

Clause 5-8-47

State tax lien against [name], recorded in [recording data] of the real property records of [county] County, Texas, in the amount of $[amount], plus penalty and interest.

Tenant Possession Rights

Clause 5-8-48

Rights of tenants in possession under unrecorded leases.

Tideland

Clause 5-8-49

Any titles or rights asserted by anyone, including but not limited to persons, the public, corporations, governments, or other entities, to (1) tidelands or lands comprising the shores or beds of navigable or perennial rivers and streams, lakes, bays, gulfs, or oceans, (2) lands beyond the line of the harbor or bulkhead lines as established or changed by any government, (3) filled-in lands or artificial islands, (4) water rights, including riparian rights, or (5) the area extending from the line of mean low tide to the line of vegetation or the right of access to that area or easement along and across that area.

Title Insurance Concurrent Exceptions

Clause 5-8-50

Use the following clause to avoid warranty liability that is not covered by the owner policy of title insurance issued to the grantee.

Any law, ordinance, or governmental regulation (including but not limited to building and zoning laws, ordinances, or regulations) restricting, regulating, prohibiting, or relating to—

1.
the occupancy, use, or enjoyment of the Property;

2.
the character, dimensions, or location of any improvement now or hereafter erected on the Property;

3.
a separation in ownership or a change in the dimensions or area of the Property or any parcel of which the Property is or was a part; or

4.
environmental protection or the effect of any violation of these laws, ordinances, or governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect, lien, or encumbrance resulting from a violation or alleged violation affecting the Property has been recorded in the public records on or before this date.

Any governmental police power, except to the extent that a notice of the exercise thereof or a notice of defect, lien, or encumbrance resulting from a violation or alleged violation affecting the Property has been recorded in the public records on or before this date.

Rights of eminent domain unless notice of its exercise has been recorded in the public records on or before this date, but not excluding any taking that has occurred before this date that would be binding on the rights of a purchaser for value without knowledge.

The refusal of any person to purchase, lease, or lend money on the estate or property interest conveyed by this deed because of unmarketability of title.

Any claim that arises out of the transaction vesting in Grantee the estate or interest conveyed by this deed, by reason of the operation of federal bankruptcy, state insolvency, or other state or federal creditors’ rights laws that is based on either (1) the transaction creating the estate or interest conveyed by this deed being deemed a fraudulent conveyance or fraudulent transfer or a voidable distribution or voidable dividend, (2) the subordination or recharacterization of the estate or interest conveyed by this deed as a result of the application of the doctrine of equitable subordination, or (3) the transaction creating the estate or property interest conveyed by this deed being deemed a preferential transfer.

Vendor’s Lien and Deed of Trust

Clause 5-8-51

Vendor’s lien and superior title retained in deed dated [date], executed by [name] to [name], recorded in [recording data] of the real property records of [county] County, Texas, securing the payment of a note of even date in the principal amount of $[amount], additionally secured by a deed of trust of even date to [name], trustee, recorded in [recording data] of the real property records of [county] County, Texas.

