

LETTER 122—ADVISE EXECUTOR OR ADMINISTRATOR OF PORTABILITY ELECTION (SURVIVING SPOUSE)

[Today’s date]
[2.45 or 2.76 or 2.91]
[2.47 or 2.78 or 2.93]

[2.48 or 2.79 or 2.94]
Re: 
Estate of [6.02], Deceased

Dear [2.46 or 2.77 or 2.92]:


In our letter to you dated [date] addressing your duties as [executor/administrator], we discussed that one of your duties includes the preparation and filing of a federal estate (and generation-skipping transfer) tax return, also known as a “Form 706,” for your [husband’s/wife’s] estate. You are not required to file a Form 706 unless the value of your [husband’s/wife’s] gross estate is greater than $[26.21]. Based on the information we have at this point, it does not appear that the gross estate exceeded $[26.21] (this includes any prior taxable gifts made by the decedent); therefore, no Form 706 is required. If this is not the case, please notify us immediately. Please note that only half of the value of any community property assets is counted in your [husband’s/wife’s] gross estate; the other half belongs to you.

Although a Form 706 may not be required, you may still consider filing a Form 706 to make a “portability” election. Portability is designed to allow your [husband’s/wife’s] unused federal estate tax exemption to be added to your exemption for federal gift and estate tax purposes. If you file a Form 706 in a timely manner, you will be able to add your [husband’s/wife’s] $[26.21] exemption to your exemption, which can be applied at your death or to taxable gifts made during your lifetime.

While making the portability election can be beneficial, you should be aware of some limits. A taxpayer is allowed to use the exemption of only the “last deceased spouse.” If you remarry, and if your new spouse predeceases you, you will lose your [husband’s/wife’s] excess exemption (although you may use it for gifts during your lifetime).


To take advantage of portability, a Form 706 must be filed within nine months after the decedent’s death (due date is [26.28]), which may be extended an additional six months. In many cases, a complete Form 706 is required (although you are allowed to estimate values of assets passing directly to the surviving spouse). Because of the complexity and time required, the cost of preparing a Form 706 can be difficult to estimate and will depend on the nature and extent of the estate’s particular assets and complexity of the return. Please consult with the estate’s accountant to determine whether he or she is able to assist you with the preparation of the Form 706. The preparation of that return is not a part of our regular service and is subject to a separate agreement for payment of additional fees and expenses.


Once you have made your decision, we ask that you acknowledge your choice by initialing the option below on the enclosed copy of this letter and sending it to us in the enclosed self-addressed envelope.


We realize this is a complex matter, and we would be happy to answer any questions you may have. Please contact me at your earliest convenience.
Yours very truly,

[Attorney’s name]

Enclosure

Return envelope
AFTER READING THIS LETTER, PLEASE INITIAL ONE OF THE FOLLOWING AND RETURN A COPY TO US:

______
Yes, I intend to prepare and file a United States Estate (and Generation-Skipping Transfer) Tax Return (Form 706) for the purpose of making the portability election.

______
No, I do not intend to prepare or file a United States Estate (and Generation-Skipping Transfer) Tax Return (Form 706) for the purpose of making the portability election.

