

LETTER 116—ADVISE OF DUTIES AND ACTIONS TO FOLLOW (AP—INDEPENDENT)

Enclose the indicated items, including three copies of Authorization (Form 2). Send a copy of the letter to counsel in jurisdiction of foreign probate (6.60 of MIL).
[Today’s date]
[2.45]
[2.47]
[2.48]
If to a corporate executor, add “Attention: 2.61, 2.63” and change salutation to “Gentlemen.”
Re: 
Estate of [6.02], Deceased (“Decedent”) 

Dear [2.46]:


As you know, the order admitting Decedent’s [will/will and codicil] to ancillary probate in Texas and authorizing independent administration was signed by the judge on [6.26]. You have qualified as independent executor of this estate by the filing of your oath. This also entitles you to receive ancillary letters testamentary.


These letters represent evidence of your appointment as independent executor and give you the full authority to act for and on behalf of the estate. A copy of letters is enclosed for your use. All letters show the date on which they were issued and are valid for only sixty days from that date. Do not worry if they expire before they are used since, for a modest charge, we can obtain additional letters at any time during the administration. As you need additional letters, please contact our office.


The information contained in this letter is designed to enable you to more fully appreciate the office you now hold and to provide you with guidance to assist you in carrying out your responsibilities. You will find it to be interesting as well as informative.


First of all, you should be aware of the meaning of the term “executor.” An “executor” is the person appointed in the will of the decedent to carry out the desires of the decedent as expressed in that will and to administer the estate of the decedent.


“Ancillary” indicates that the decedent was not domiciled in Texas and the will was first probated in another state or country. “Ancillary probate” is the Texas proceeding acknowledging the other court’s appointment of you as [include if applicable: independent] executor, enabling you to administer property here, typically real or personal property physically located in Texas. The word “independent” means that the executor may act independently of control by the court except with respect to those matters that have already transpired, and for the filing of the required inventory, appraisement, and list of claims or affidavit in lieu thereof. Without having been categorized as “independent,” virtually all your duties and actions would be subject to prior approval by the court, since a mere executor is required to obtain advance approval for virtually every action. This is obviously a cumbersome and expensive process, and since you are an independent executor, we will not need to seek court approval for your actions.


In your capacity as independent executor, you are Decedent’s representative for the purposes of terminating Decedent’s affairs. This is called “administration” and requires you to locate, identify, collect, and assist in the valuation of Decedent’s assets; to prepare an inventory listing those assets; to locate and identify creditors and pay debts, expenses of administration, and taxes; and to distribute the remaining assets to the beneficiaries named in Decedent’s [will/will and codicil]. In discharging your duties, keep in mind that you are a fiduciary and that you have a duty to deal fairly with the creditors, heirs, and beneficiaries of this estate and to carefully manage the estate for their benefit. Do not commingle Decedent’s assets with your own without my knowledge and direction. Your first duty should be to take possession of Decedent’s assets, valuable papers, and records and safeguard Decedent’s property. 


Neither Texas nor the Internal Revenue Service imposes fewer duties on you because some or most of Decedent’s assets are located elsewhere. It is important that we coordinate the above matters with you as [include if applicable: independent] executor of the estate in [2.02J] and your advisors there. We will communicate freely with your other advisors and ask that you do, too. Please take time now to reread our engagement agreement regarding the considerations in administering estates in multiple jurisdictions.
The independent executor’s duty of care requires you to insure the estate promptly, typically with property and liability insurance on real property, automobiles, and personal property of significant value. Decedent’s contracts and support obligations might require other insurance. Construction and unusual activities may require specialized insurance.


If you have not already, please inform each insurance agent of Decedent’s date of death and your appointment as independent executor and ask for the declarations page of each policy in which Decedent has an interest, the tasks and deadlines to keep each policy in force, and a list of any coverage changes needed immediately. Please ask to be added as a named insured to Decedent’s homeowner’s and other insurance policies. Do not remove Decedent’s name from any policy. On request, we can contact each agent for you.

In opening and maintaining bank accounts and certificates of deposit for this estate, you will need an employer identification number for the estate. Please let us know if you wish for us to assist you in getting it, and we will coordinate that with your [2.02J] advisors. Also, be sure that the total estate funds at any one institution do not exceed the amount insured by the FDIC.


Several deadlines must be observed. Within one month from the date the clerk issued ancillary letters testamentary, [21.23], notice to the general creditors of the estate must be published. We will prepare that notice and will have it published in an appropriate newspaper.


Within sixty days following the date Decedent’s will was recorded in the probate docket, [6.69], you must generally send notice, by certified mail, to all beneficiaries named in Decedent’s will and provide them with copies of the will and order. Within thirty days after [6.69], you must file an affidavit regarding the notice given to the beneficiaries.

Within two months after the clerk issued ancillary letters testamentary, [7.35], you must send notice by registered mail to any creditors whose notes are secured by liens on real estate or on automobiles or other personal property. If you will provide names and addresses, we will prepare a notice for each such creditor and will have you properly sign and mail them.


Within ninety days after you qualified as an ancillary executor, [6.85], we must prepare an inventory, appraisement, and list of claims, including proper and complete descriptions of the various assets with accurate evaluations. Although the inventory must be prepared, it may be possible to file an affidavit in lieu of the inventory.


If the value of Decedent’s gross estate (all of Decedent’s separate property [include if D was married: plus half the community property] plus the value of certain lifetime transfers) exceeds $[26.21] on the date of death, a federal estate tax return must be filed and estate taxes paid within nine months after the date of death, [26.28]. [Include if D was married: In smaller estates, the surviving spouse may wish to file an estate tax return to elect portability of the deceased spouse’s unused exclusion (“DSUE”) amount.] For purposes of that return, Decedent’s assets are valued as of the date of death. The preparation of that return is not a part of our regular service and is subject to a separate agreement for payment of additional fees and expenses.
Include the following paragraph if disclaimers appear necessary for postmortem tax or other planning.

Nine months after the date of death, [26.28], is also the deadline to file a qualified disclaimer. The goal of a disclaimer is to pass assets from the named beneficiary into the hands of an alternate beneficiary—for example, the Family Trust—to minimize tax or other adverse consequences of the asset’s passing to the “wrong” beneficiary. For the disclaimer to qualify, the original beneficiary must not have assumed any aspect of ownership of the disclaimed assets. For example, if the surviving spouse files a claim with the insurance company, receives a check for the insurance proceeds, and places that check in that spouse’s personal account, the surviving spouse has accepted that gift and the surviving spouse’s disclaimer option is lost. Likewise, if a child is named as the primary beneficiary of a retirement plan or an IRA and, following the parent owner’s death, does an “IRA rollover” of the deceased parent’s funds into a new IRA in the child’s name, the child has effectively accepted that gift and the disclaimer option is again precluded. As these examples illustrate, before you or any other beneficiary collects an asset, changes title on an account, applies for insurance benefits, or makes an IRA rollover, you should contact a qualified advisor to discuss the tax and other issues involved in these decisions.

Include the following paragraph if D was not married.

Decedent’s final federal income tax return (Form 1040), covering the period beginning on January 1 and ending on the date of Decedent’s death, must be prepared and filed if Decedent had a certain minimum amount of gross income. If one is due, it must be filed and the taxes must be paid on or before April 15 of the year following Decedent’s death.

Include the following paragraph if income tax return is to be filed for D’s estate.


A fiduciary income tax return for income of Decedent’s estate (Form 1041) will be required in all years in which the income of Decedent’s estate exceeds $600. The beginning date of the first year is the date of Decedent’s death, and it may end on December 31 or at the end of any other month, provided that it does not extend beyond one year from the date of Decedent’s death.

Continue with the following.

You will be responsible for calendaring and for preparing all of Decedent’s and the estate’s gift and income tax returns. Most clients use a certified public accountant to keep the estate’s fiduciary accounts, prepare tax returns, and complete Schedule K-1 (Form 1041) (to report each beneficiary’s share of income, deductions, and credits).


With Decedent’s death, the beneficiaries receive many assets having a new income tax basis. Generally speaking, the income tax basis for most assets will be adjusted to the values shown on the federal estate tax return or, if no such return, then as shown on the statutory inventory that will be prepared. Most retirement benefits do not receive an adjusted basis. Death benefits from those plans and life insurance are not controlled by a will but are controlled by beneficiary designations. These assets are usually referred to as “nonprobate assets.” Taxation of retirement benefits is a matter for you to discuss with the person who prepares income tax returns for the estate.


If this estate will exceed $[26.21], PLEASE do not transfer any assets to anyone without consulting with us.


After all known debts and taxes of Decedent and of Decedent’s estate have been paid, you may then distribute the remaining assets to the appropriate beneficiaries. It is normal for you to feel a great deal of moral pressure to pay all debts as soon as possible. It will be very helpful to us if you will resist this urge until we have a complete list of those debts and a clear financial picture of the estate. PLEASE cooperate with us about these debts.


By way of a partial summary, the administration of this estate is an essential and very important process. It clears title to real estate. It settles legitimate debts (and wipes out others). It establishes a new income tax basis for Decedent’s property [include if D was married: as well as for the community property interest of the surviving spouse]. It permits clear title distribution of property to the persons entitled to receive it under the terms of the will.


From time to time it may become necessary for us to have written authorization from you in your capacity as independent executor to obtain documents or information on your behalf. We enclose three copies of this proposed authorization and request that you sign and return all copies in the enclosed stamped envelope.


To the extent that you elect to handle matters directly, it is very important for you to keep us advised and to furnish copies of all outgoing and incoming correspondence and other documents, especially matters dealing with the Internal Revenue Service. To avoid personal liability, you should sign documents on behalf of the estate as “[2.45], Independent Executor of the Estate of [6.02], Deceased.”

To assist you in properly performing your duties, we will need to obtain a great deal of additional information, and we will need to work together very closely in the coming months. For your records, copies of all documents and correspondence to date are enclosed, and we will send future correspondence and other documents as they are prepared. Please contact me if you have any questions concerning this letter, your duties, or the future procedures. You also should feel free to contact my probate staff assistant, [5.04], to furnish additional information or to ask routine questions. We look forward to working closely with you. Kindest regards.
Yours very truly,

[Attorney’s name]

Enclosures


Ancillary letters testamentary

[List copies of other documents and correspondence, e.g., application, proof, order, oath]


Authorization—3 copies

Return envelope

