

Letter 115—Confirm Representation and Fee and Outline Anticipated Services (AP—Dependent)

Address this letter jointly to all probable executors and send two copies, together with a copy of the Texas Lawyer’s Creed, to each. Send a copy of the letter to counsel in jurisdiction of foreign probate (6.60 of MIL).
[Today’s date]

[2.45] 
[2.47] 
[2.48]
If to a corporate executor or administrator, add “Attention: 2.61, 2.63” and change salutation to “Gentlemen.”

Re:
Estate of [6.02], Deceased

Dear [2.46]:


Thank you very much for employing this firm to represent you in the ancillary probate of this estate in Texas.
Receipt is hereby acknowledged of a cash payment of $[25.02D], which will be applied to the payment of expenses incurred or for legal fees due with respect to such representation. As we agreed, the fee will be [$[25.02A]/[25.02B] percent of the gross ancillary estate as determined for federal estate tax purposes/based on time spent on your behalf, with hourly rates of $[25.02C] for attorney’s time and $[25.02C] for staff time]. In addition to fees for services, you are to pay or reimburse expenses incurred on your behalf. These expenses include [specify expenses you expect client to pay, e.g., filing fees; recording charges; publication of notices; appraisal fees; long-distance, facsimile, and delivery charges; photocopies; and postage].

The above fee is for the following services:

1. 
Preparing the application for ancillary probate of the [will/will and codicil] 

2. 
Arranging for the proof necessary to have the [will/will and codicil] admitted to ancillary probate

3. 
Appearing in court to have the [will/will and codicil] so admitted 

4. 
Preparing the order to be signed by the judge to admit the [will/will and codicil] to ancillary probate

5. 
Preparing and filing the oath of the executor

6. 
Preparing and filing any bonds required by the court

7. 
Preparing and arranging for the publication of notice to creditors

8. 
Preparing and serving notices to secured creditors

9. 
Preparing and sending required notices to beneficiaries

10. 
Preparing and filing the certificate or affidavit of notice to beneficiaries

11. 
Determining the nature, extent, and valuation of the estate

12. 
Preparing and filing the statutory inventory, appraisement, and list of claims and obtaining the judge’s approval of the same

13. 
Determining the nature and amount of the liabilities of the estate

14. 
Preparing and filing the final account and other documents necessary to authorize delivery of the estate to the persons entitled to receive it

15. 
Assisting in the transfer of title to all of the decedent’s assets

16. 
Investigating, determining, calculating, allocating, or dealing with asset valuations and tax basis information
17. 
Coordinating the above matters with you as the executor of the estate and your professional advisors in [2.02J]

Administering estates in multiple jurisdictions: We understand that original probate of Decedent’s will was had about [2.02C] in [2.02J] and that you qualified there as executor on [2.02D]. The court there has jurisdiction over all real or personal property physically located there, including cars and household furnishings. Because Decedent was domiciled there at death, that court likely also has original jurisdiction over all of Decedent’s intangible assets, such as marketable securities, bank accounts, life insurance, and employee benefits.


Some definitions will help you better understand your duties in Texas and the necessity of coordinating with your responsibilities in other jurisdictions. “Ancillary” indicates that the decedent was not domiciled in Texas and the will was first probated in another state or country. “Ancillary probate” is the Texas proceeding acknowledging the other court’s appointment of you as executor, enabling you to administer property here, typically real or personal property physically located in Texas. In contrast, most probate proceedings in Texas are original, because the decedent lived here and the will is first probated here, and most if not all assets are located here.


We will consult your advisors in [2.02J] as they request and as we think necessary. We generally will rely on your [2.02J] advisors’ explanations of the law there and not conduct independent research. We will assume the accuracy of any work product your [2.02J] advisors provide us; when practical, we will use it. Finally, we assume that you will continue to serve as executor of the estate in [2.02J] for the duration of our engagement. If you cease to serve or someone else qualifies as the personal representative of the estate in [2.02J], please let us know.


If Decedent left real property in still other jurisdictions, neither the Texas nor the [2.02J] court will have authority over those assets, and neither will you without ancillary probate in those other jurisdictions, too. Ancillary probate is possible in multiple jurisdictions at once. In this letter, though, “ancillary” refers to only ancillary Texas probate. Ancillary probate in other states or countries is outside the scope of this agreement.


Neither Texas nor the Internal Revenue Service imposes fewer duties on you because some or most of Decedent’s assets are located elsewhere. Performing those duties may require input from advisors in each jurisdiction. For example, income in a community property state may be split with Decedent’s spouse, but not income in other states. Reconciling conflicting laws may be necessary to complete the most basic of tasks, accounting for Decedent’s and the estate’s income. As another example, if Decedent signed a loan in one state secured by property in another, multiple state laws must be consulted to fully understand the estate’s options regarding the debt.


Once Decedent’s will is admitted to ancillary probate, in Texas, ancillary administration of Decedent’s estate proceeds the same as original probate.


With your prior approval, we may perform other services on your behalf and for additional agreed-upon fees, such as preparing and filing the United States Estate (and Generation-Skipping Transfer) Tax Return.
On appointment, the executor’s duty of care will require you to insure the estate, typically with property and liability insurance on real property, automobiles, and personal property of significant value. Decedent’s contracts and support obligations might require other insurance. Construction and unusual activities may require specialized insurance. 

We are not insurance experts, and you cannot rely on our insurance advice. These suggestions may not be appropriate or adequate in your situation, and we offer them only to help you start a conversation with your insurance agent.

Unless you describe the necessary insurance with great specificity, an insurance agent is not liable for inadequate coverage. It may be wise to have an expert investigate the estate’s insurance situation and analyze coverage, cost, insurable risks, and exposures to loss. Before you sign, we can review any insurance analysis contract.


You will be responsible for calendaring and for preparing all of Decedent’s and the estate’s gift and income tax returns. Most clients use a certified public accountant to keep the estate’s fiduciary accounts, prepare tax returns, and complete Schedule K-1 (Form 1041) (to report each beneficiary’s share of income, deductions, and credits).


If the estate is not closed within one year, it will be necessary to file annual accountings each year that the estate is still open. In some estates, there is a need to apply to the court for permission to dispose of real or personal property or to enter into a mineral lease. Occasionally an estate becomes involved in litigation. When these situations arise, the procedures are quite technical, but we will be in a position to help you with them. However, such matters will be subject to additional charges.


With Decedent’s death, the beneficiaries receive many assets having a new income tax basis. Generally speaking, the income tax basis for most assets will be adjusted to the values shown on the federal estate tax return or, if no such return, then as shown on the statutory inventory that will be prepared. Most retirement benefits do not receive an adjusted basis. Death benefits from those plans and life insurance are not controlled by a will but are controlled by beneficiary designations. These assets are usually referred to as “nonprobate assets.” Taxation of retirement benefits is a matter for you to discuss with the person who prepares income tax returns for the estate.


Before we begin, we must deal with an important ethical matter to avoid questions of conflicts of interest. As executor, only you will be a client of this firm for matters related to the estate. While this may appear obvious, there are many instances in which family members and other beneficiaries believe that a lawyer represents “the estate” directly and thus represents them indirectly. This is not the case. To avoid these conflicts, it is the policy of this firm to recommend that they obtain the advice and services of independent attorneys of their own choosing.


As we go along, you will receive copies and information regarding the estate. Please provide affected family members and beneficiaries with updates on a regular basis. In doing so, please make it clear that this firm represents only you. 


We are not now aware of any conflicts that exist or any facts that would create a conflict, although that possibility always exists. If you become aware of any conflict relating to this estate, your service as a fiduciary, or anything affecting our representation, you must call it to our attention.

Include the following paragraph if there will be co-executors.


As co-executors, you have joint responsibility for the proper administration of this estate. For this firm to undertake this joint representation, we must insist on full and free disclosure of all information between each of you. Although there is no reason to anticipate disagreement, you may develop differences of opinion over the course of the administration. If actual conflict occurs so that we cannot represent both of you jointly, we are required to withdraw from further joint representation, and each of you then will need to obtain separate legal counsel. Should this occur, payment will be due for all unbilled services and expenses.

Continue with the following.


Please understand that to protect your interests in the event of my death, disability, or retirement, it may be necessary or appropriate for another lawyer or a staff member of this firm, a personal representative (including someone acting under a power of attorney), or another lawyer who is retained by any such person to have access to your file and records in order to contact you to determine appropriate handling of your matters and of your files and to make an appropriate referral (subject to your approval) to other attorneys for future handling. In that regard, you grant permission and waive all privileges solely to the extent necessary or appropriate for those purposes.


Furthermore, in the event of my death, disability, or retirement, if further services are required in connection with this representation and you engage another lawyer to perform those services, you expressly authorize the division of fees based on the proportion of the work done or responsibilities assumed by this firm and by your new attorney. Such division specifically authorizes the payment of fees and expenses to my estate, personal representatives, and heirs.


With respect to documents provided by you as well as original documents generated in connection with this representation, those that are not filed with the court will be returned to you. This firm is entitled to retain copies of all such documents as well as all other materials used in connection with the representation. All other documents, including notes and the remaining contents of your file, are attorney work product and are owned by the firm. Of course, during our representation of you and for as long thereafter as we retain any of such items, we will make your files available to you for inspection and copying.


Please note that we may destroy any of your files at any time with your written consent and, in any event, after one year following written notice to you sent by regular mail to your last known address as reflected in our records. No further notice to you will be required before such destruction.


Enclosed is a copy of the Texas Lawyer’s Creed. This mandate for professionalism was promulgated by the Supreme Court of Texas and the Texas Court of Criminal Appeals in 1989. All lawyers and members of our staff do our best to adhere to the high standards it sets for the lawyers of Texas. We invite your questions and comments regarding that creed and your perception of our adherence to its objectives.


We all take seriously our obligation to maintain the highest standards of ethical conduct toward our clients and others. To enforce ethical conduct, the State Bar of Texas investigates and prosecutes complaints of professional misconduct. If you have questions about this process or how to file a complaint, you should contact the office of the State Bar of Texas at 1-800-932-1900 toll-free for more information.


If the foregoing letter correctly reflects your understanding of our agreement, please sign both copies of this letter, retain one for your files, and return one copy in the enclosed envelope. If you have any questions about the proposed engagement, please contact me as soon as possible. Certainly, you should feel free to consult with another lawyer about the effect of signing this letter.


Thank you again for the confidence that you have expressed in me and this firm at this very difficult time. Please call me if you have any questions. Kindest regards.

Yours very truly,

[Attorney’s name]

Enclosures
Texas Lawyer’s Creed

Return envelope

The foregoing letter correctly reflects my understanding of our agreement. Dated ________________________.



[2.45]

