

LETTER 118—CONFIRM REPRESENTATION AND FEE AND OUTLINE ANTICIPATED SERVICES (RW)

Address this letter jointly to all executors or administrators and send two copies, together with a copy of the Texas Lawyer’s Creed, to each. Send a copy of the letter to counsel in jurisdiction of foreign probate (6.60 of MIL).

Anyone may use the Estates Code, Chapter 503, procedure to record a foreign will. However, this letter assumes that the client is a personal representative of the estate by order of a foreign court and has duties by virtue of that appointment that are not imposed by Chapter 503.
[Today’s date]
[6.49]
[6.51]

[6.52]
Re: 
Estate of [6.02], Deceased

Dear [6.50]:


Thank you very much for employing this firm to represent you in the recording of Decedent’s will in Texas and administration of Decedent’s Texas real estate.

We understand that original probate of Decedent’s will was had about [2.02C] in [2.02J] and that you qualified there as [include if applicable: independent] [executor/administrator] on [2.02D]. We look to your advisors there to represent you regarding all the usual estate administration duties, except for those specifically enumerated in this letter. We assume no responsibility for transfer or income taxes, for real property outside Texas, or for personal property or intangible property located anywhere.


Receipt is hereby acknowledged of a cash payment of $[25.02D], which will be applied to the payment of expenses incurred or for legal fees due with respect to such representation. As we agreed, the fee will be [$[25.02A]/[25.02B] percent of the gross ancillary estate as determined for federal estate tax purposes/based on time spent on your behalf, with hourly rates of $[25.02C] for attorney’s time and $[25.02C] for staff time]. In addition to fees for services, you are to pay or reimburse expenses incurred on your behalf. These expenses include [specify expenses you expect client to pay, e.g., filing fees; recording charges; publication of notices; appraisal fees; long-distance, facsimile, and delivery charges; photocopies; and postage].

The above fee is for the following services:
1. 
Obtaining an attested copy of Decedent’s will and a copy of the judgment, order, 
or decree by which it was admitted to probate

2. 
Recording Decedent’s will and the judgment, order, or decree admitting it to 
probate in the deed records in any county in Texas where land conveyed or 
disposed of by Decedent’s will is located

3. 
Assisting in the transfer of title to all of Decedent’s Texas real estate and related 
assets—for example, if a mineral estate is subject to existing production or an 
existing lease, the production, the lease, and royalties from it

4. 
Investigating, determining, calculating, allocating, or dealing with Texas real 
property valuations and tax basis information

5. 
Coordinating the above matters with you as the [include if applicable: 
independent] [executor/administrator] of the estate and your professional advisors 
in [2.02J]


Administering estates in multiple jurisdictions: The [2.02J] court has jurisdiction over all real or personal property physically located there, including cars and household furnishings. If Decedent was domiciled there at death, that court likely also has jurisdiction over all of Decedent’s intangible assets, such as marketable securities, bank accounts, life insurance, and employee benefits.

Recording of Decedent’s will and the order admitting it to probate will operate as a deed of conveyance of all real property covered by the will as to each Texas county where recorded. If the will grants you the power to sell real property, in theory you may sell it without further formalities. However, title companies, banks, insurance underwriters, and others may have commercial requirements not met by this recording procedure. Recording the will grants you no other powers in Texas. We assume you will need no other powers and that letters of administration in Texas are not necessary. If that proves incorrect, ancillary or original probate of Decedent’s will in Texas may be needed but is outside the scope of this agreement.

We will consult your advisors in [2.02J] as they request and as we think necessary. We generally will rely on your [2.02J] advisors’ explanations of the law there and not conduct independent research. We will assume the accuracy of any work product your [2.02J] advisors provide us; when practical, we will use it. Finally, we assume that you will continue to serve as [include if applicable: independent] [executor/administrator] of the estate in [2.02J] for the duration of our engagement. If you cease to serve or someone else qualifies as the personal representative of the estate in [2.02J], please let us know.

If Decedent left real property in still other jurisdictions, neither the Texas nor the [2.02J] court will have authority over those assets, and neither will you without ancillary probate in those other jurisdictions, too.
An executor’s duty of care requires property and liability insurance on real property, automobiles, and personal property of significant value. Decedent’s contracts and support obligations might require other insurance. Construction and unusual activities may require specialized insurance. 

You will not have the authority of an executor, but you may have the liability of one. Instead of an administration, we will use a different procedure, and you will not receive letters testamentary. You may be held responsible for your management of the estate as an informal fiduciary. 

Ask Decedent’s insurance agent whether the estate’s insurance needs can be managed without appointment of an executor or administrator and without issuance of letters to a personal representative. If insurance has lapsed or is inadequate, who can request coverage?

If the estate’s insurance needs cannot be met without appointment of a personal representative, let us know immediately, so we can discuss whether a different probate procedure is warranted. 

We are not insurance experts, and you cannot rely on our insurance advice. These suggestions may not be appropriate or adequate in your situation, and we offer them only to help you start a conversation with your insurance agent.

Unless you describe the necessary insurance with great specificity, an insurance agent is not liable for inadequate coverage. It may be wise to have an expert investigate the estate’s insurance situation and analyze coverage, cost, insurable risks, and exposures to loss. Before you sign, we can review any insurance analysis contract.


Before we begin, we must deal with an important ethical matter to avoid questions of conflicts of interest. Only you will be a client of this firm for matters related to the estate. While this may appear obvious, there are many instances in which family members and other beneficiaries believe that a lawyer represents “the estate” directly and thus represents them indirectly. This is not the case. To avoid these conflicts, it is the policy of this firm to recommend that they obtain the advice and services of independent attorneys of their own choosing.


As we go along, you will receive copies and information regarding the estate. Please provide affected family members and beneficiaries with updates on a regular basis. In doing so, please make it clear that this firm represents only you.


We are not now aware of any conflicts that exist or any facts that would create a conflict, although that possibility always exists. If you become aware of any conflict relating to this estate or anything affecting our representation, you must call it to our attention.


Please understand that to protect your interests in the event of my death, disability, or retirement, it may be necessary or appropriate for another lawyer or a staff member of this firm, a personal representative (including someone acting under a power of attorney), or another lawyer who is retained by any such person to have access to your file and records in order to contact you to determine appropriate handling of your matters and of your files and to make an appropriate referral (subject to your approval) to other attorneys for future handling. In that regard, you grant permission and waive all privileges solely to the extent necessary or appropriate for those purposes.

Furthermore, in the event of my death, disability, or retirement, if further services are required in connection with this representation and you engage another lawyer to perform those services, you expressly authorize the division of fees based on the proportion of the work done or responsibilities assumed by this firm and by your new attorney. Such division specifically authorizes the payment of fees and expenses to my estate, personal representatives, and heirs.


With respect to documents provided by you as well as original documents generated in connection with this representation, those that are not filed or recorded will be returned to you. This firm is entitled to retain copies of all such documents as well as all other materials used in connection with the representation. All other documents, including notes and the remaining contents of your file, are attorney work product and are owned by the firm. Of course, during our representation of you and for as long thereafter as we retain any of such items, we will make your files available to you for inspection and copying.


Please note that we may destroy any of your files at any time with your written consent and, in any event, after one year following written notice to you sent by regular mail to your last known address as reflected in our records. No further notice to you will be required before such destruction.


Enclosed is a copy of the Texas Lawyer’s Creed. This mandate for professionalism was promulgated by the Supreme Court of Texas and the Texas Court of Criminal Appeals in 1989. All lawyers and members of our staff do our best to adhere to the high standards it sets for the lawyers of Texas. We invite your questions and comments regarding that creed and your perception of our adherence to its objectives.

We all take seriously our obligation to maintain the highest standards of ethical conduct toward our clients and others. To enforce ethical conduct, the State Bar of Texas investigates and prosecutes complaints of professional misconduct. If you have questions about this process or how to file a complaint, you should contact the office of the State Bar of Texas at 1-800-932-1900 toll-free for more information.


If the foregoing letter correctly reflects your understanding of our agreement, please sign both copies of this letter, retain one for your files, and return one copy in the enclosed envelope. If you have any questions about the proposed engagement, please contact me as soon as possible. Certainly, you should feel free to consult with another lawyer about the effect of signing this letter.


Thank you again for the confidence that you have expressed in me and this firm at this very difficult time. Please call me if you have any questions. Kindest regards.
Yours very truly,

[Attorney’s name]

Enclosures


Texas Lawyer’s Creed

Return envelope
The foregoing letter correctly reflects my understanding of our agreement. Dated ____________________.



[6.49]

