

Letter 66—Explain Muniment of Title Procedure and Actions to Follow

Enclose the indicated items, including three copies of Authorization (Form 2).

[Today’s date]
[2.29]
[2.31]
[2.32]
Re:
Estate of [6.02], Deceased (“Decedent”)

Dear [2.30]:

As you know, the order admitting Decedent’s [will/will and codicil] to probate for this estate was signed by the judge on [6.26]. Since there were no unsecured debts, it was not necessary to have a “full-scale” administration of this estate, or for that matter, any administration of the estate.

Even though many of the ordinary probate procedures have been eliminated, we still have much to do. The purpose of this letter is to summarize the steps remaining. The information contained in this letter is designed to enable you to more fully appreciate the procedures that will follow. You will find it to be interesting as well as informative.

Even though you are not an executor, you are Decedent’s representative for the purposes of terminating Decedent’s affairs. This is called “probate” and requires you to locate and assist in the valuation of Decedent’s assets; [include if court required filing of an inventory: to help us in the preparation of an inventory listing those assets;] to ensure the payment of debts, expenses of probate, and taxes; and, finally, to distribute the remaining assets to the beneficiaries named in Decedent’s [will/will and codicil].

Within two months after the admission of the [will/will and codicil] to probate, [7.35], you must send notice by registered mail to any creditors whose notes are secured by liens on real estate. If you will provide names and addresses, we will prepare a notice for each such creditor and will have you properly sign and mail them.

If the value of Decedent’s gross estate (all of Decedent’s separate property [include if D was married: plus half the community property] plus the value of certain lifetime transfers) exceeds $[26.21] on the date of death, a United States Estate (and Generation-Skipping Transfer) Tax Return must also be filed and estate taxes paid within nine months after the date of death, [26.28]. [Include if D was married: In smaller estates, the surviving spouse may wish to file an estate tax return to elect portability of the deceased spouse’s unused exclusion (“DSUE”) amount.] For purposes of that return, Decedent’s assets are valued as of the date of death. The preparation of that return is not a part of our regular service and is subject to a separate agreement for payment of additional fees and expenses.

Include the following paragraph if disclaimers appear necessary for postmortem tax or other planning.

Nine months after the date of death, [26.28], is also the deadline to file a qualified disclaimer. The goal of a disclaimer is to pass assets from the named beneficiary into the hands of an alternate beneficiary—for example, the Family Trust—to minimize tax or other adverse consequences of the asset’s passing to the “wrong” beneficiary. For the disclaimer to qualify, the original beneficiary must not have assumed any aspect of ownership of the disclaimed assets. For example, if the surviving spouse files a claim with the insurance company, receives a check for the insurance proceeds, and places that check in that spouse’s personal account, the surviving spouse has accepted that gift and the surviving spouse’s disclaimer option is lost. Likewise, if a child is named as the primary beneficiary of a retirement plan or an IRA and, following the parent owner’s death, does an “IRA rollover” of the deceased parent’s funds into a new IRA in the child’s name, the child has effectively accepted that gift and the disclaimer option is again precluded. As these examples illustrate, before you or any other beneficiary collects an asset, changes title on an account, applies for insurance benefits, or makes an IRA rollover, you should contact a qualified advisor to discuss the tax and other issues involved in these decisions.

Include the following paragraph if D was not married.

Decedent’s final federal income tax return (Form 1040), covering the period beginning on January 1 and ending on the date of Decedent’s death, must be prepared and filed if Decedent had a certain minimum amount of gross income. If one is due, it must be filed and the taxes must be paid on or before April 15 of the year following Decedent’s death.

Continue with the following.

You will be responsible for calendaring and for preparing all of Decedent’s and the estate’s gift and income tax returns. Most clients use a certified public accountant to keep the estate’s fiduciary accounts, prepare tax returns, and complete Schedule K-1 (Form 1041) (to report each beneficiary’s share of income, deductions, and credits).

With Decedent’s death, the beneficiaries receive many assets having a new income tax basis. Generally speaking, the income tax basis for most assets will be adjusted to the fair market value on the date of death. Most retirement benefits do not receive an adjusted basis. Death benefits from those plans and life insurance are not controlled by a will but are controlled by beneficiary designations. These assets are usually referred to as “nonprobate assets.” Taxation of retirement benefits is a matter for you to discuss with the person who prepares income tax returns for the estate.

If this estate will exceed $[26.21], PLEASE do not transfer any assets to anyone without consulting with us.

When the [will was/will and codicil were] admitted to probate, you represented to the court that all known unsecured debts of Decedent had been paid or that for another reason there was no necessity for administration. If any valid debts or claims should now exist, they should be paid by the persons receiving benefits under Decedent’s [will/will and codicil], following which you may distribute the remaining assets to the appropriate beneficiaries.

By way of a partial summary, the probate of this estate is an essential and very important process. It clears title to real estate. It settles legitimate debts. It establishes a new income tax basis for Decedent’s property [include if D was married: as well as for the community property interest of the surviving spouse]. It permits clear title distribution of property to the persons entitled to receive it under the terms of the [will/will and codicil].

From time to time it may become necessary for us to have written authorization from you to obtain documents or information on your behalf. We enclose three copies of this proposed authorization and request that you sign and return all copies in the enclosed stamped envelope. 

To the extent that you elect to handle matters directly, it is very important for you to keep us advised and to furnish copies of all outgoing and incoming correspondence and other documents, especially matters dealing with the Internal Revenue Service.

To assist you in properly performing your duties, we will need to obtain a great deal of additional information, and we will need to work together very closely in the coming months. For your records, copies of all documents that have not yet been sent to you are enclosed, and we will send you copies of all future correspondence and other documents as they are prepared. Please contact me if you have any questions concerning this letter, your duties, or the future procedures. You also should feel free to contact my probate staff assistant, [5.04], to furnish additional information or to ask routine questions. We look forward to working closely with you. Kindest regards.

Yours very truly,

[Attorney’s name]

Enclosures
[List copies of documents and correspondence, e.g., application, proof, order, oath]

Authorization—3 copies
Return envelope

