

Form 5—Application for Probate of Will (IA)

This is a combination form that is not to be completely copied; rather, appropriate alternative paragraphs are to be selected. Each application must have paragraphs that are numbered 1 through 11, but only one of each numbered paragraph is to be used.

Leave blanks in the caption unless the docket number and court assignment appear on prior pleadings or orders of the court.

If the will cannot be produced in court, supplement this application as instructed in Special Instruction 85—Lost Wills.

It is assumed in this form that the applicant is an executor named in the will. If the applicant has instead been designated as administrator by a person granted the authority to make such a designation (see 2.44M of MIL), or if such a designee is unwilling or unable to serve, see Special Instruction 95 for appropriate pleadings. If the applicant was designated as administrator, the form will be entitled “Application for Probate of [Will/Will and Codicil] and Issuance of Letters of Independent Administration with Will Annexed.”
· Caption. See Special Instruction 87.]

Application for Probate of [Will/Will and Codicil] and Issuance of Letters Testamentary

[Name[s] of applicant[s]; see 2.45(A), 2.45(B), 2.66(A)] [(“Applicant”) furnishes/(“Applicants”) furnish] the following information to the Court for the probate of the [will/will and codicil] of [1.01] (“Decedent”) and for issuance of letters testamentary to Applicant[s]:

¶1—Refer to 2.45 and 2.66(A) of MIL. If only one individual is named as executor, select the first alternative; if a corporate fiduciary is named as sole executor, select the second alternative; if two individuals are named as co-executors, select the third alternative; if an individual and a corporate fiduciary are named as co-executors, select the fourth alternative. For names, addresses, driver’s license numbers, Social Security numbers, counties, and states of domicile, refer to 2.45–2.52 and 2.66(A) of MIL.

1.
Applicant is an individual interested in this estate, domiciled in and residing at [address], [county] County, [state], the physical address at which service can be had on Applicant. [The last three numbers of Applicant’s driver’s license number are [numbers]./Applicant has not been issued a driver’s license.] [The last three numbers of Applicant’s Social Security number are [numbers]./Applicant has not been issued a Social Security number.]
Or

1.
Applicant is interested in this estate and is a [bank/trust company] domiciled in and situated at [address], [county] County, [state], the physical address at which service can be had on Applicant, and is acting herein by and through its duly authorized representative.

Or

1.
[Name] is an individual interested in this estate, domiciled in and residing at [address], [county] County, [state], the physical address at which service can be had on [name]. [The last three numbers of [name]’s driver’s license number are [numbers]./[Name] has not been issued a driver’s license.] [The last three numbers of [name]’s Social Security number are [numbers]./[Name] has not been issued a Social Security number.] [Name] is an individual interested in this estate, domiciled in and residing at [address], [county] County, [state], the physical address at which service can be had on [name]. [The last three numbers of [name]’s driver’s license number are [numbers]./[Name] has not been issued a driver’s license.] [The last three numbers of [name]’s Social Security number are [numbers]./[Name] has not been issued a Social Security number.]
Or

1.
[Name] is an individual interested in this estate, domiciled in and residing at [address], [county] County, [state], the physical address at which service can be had on [name]. [The last three numbers of [name]’s driver’s license number are [numbers]./[Name] has not been issued a driver’s license.] [The last three numbers of [name]’s Social Security number are [numbers]./[Name] has not been issued a Social Security number.] [Name] is interested in this estate and is a [bank/trust company] domiciled in and situated at [address], [county] County, [state], the physical address at which service can be had on [name], and is acting herein by and through its duly authorized representative.

2.
Decedent died on [1.07] in [1.09], [1.09] County, [1.09], at the age of [1.10] years. The last three numbers of Decedent’s driver’s license number are [numbers], and the last three numbers of Decedent’s Social Security number are [numbers].
Use the following as ¶3 if the answer to 6.08 of MIL is yes; if the answer is no, refer to Special Instruction 15 and substitute the appropriate paragraph.

3.
This Court has jurisdiction and venue because Decedent was domiciled and had a fixed place of residence in this county on the date of death.

4.
Decedent owned [personal/real and personal] property described generally as [6.09—e.g., home, cash, securities, automobiles, livestock, household goods, personal effects] of a probable value in excess of $[6.10].

5.
Decedent left a valid will (“Will”) dated [2.02], which was never revoked and [is filed herewith/was previously delivered to the clerk of this Court]. [Include if applicable: Decedent left a valid codicil (“Codicil”) dated [2.17], which was never revoked and [is filed herewith/was previously delivered to the clerk of this Court].]

¶6—There are three separate paragraphs, but only the first two are numbered. Refer to 6.11 of MIL. Use the first alternative if only 6.11C is applicable; use the second alternative if 6.11B is applicable, and include the optional wording if 6.11C is applicable. Then refer to 6.12 of MIL and, if the answer is yes, add the unnumbered paragraph; if the answer is no, omit the unnumbered paragraph. If there is a codicil, information should be added here, but substituting “Codicil” for “Will”; witness names for codicil are listed at 2.21 of MIL.
6.
The names of the subscribing witnesses to the Will are [2.11—list all such witnesses].

Or

6.
The Will was wholly in the handwriting of Decedent, and Decedent’s signature is subscribed thereto. [Include if applicable: The names of the subscribing witnesses to the Will are [2.11—list all such witnesses].]
Include the following paragraph if applicable.

The Will was made self-proved in the manner prescribed by law.

¶7—Refer to 6.13 of MIL. Use the first alternative if 6.13B is applicable; use the second alternative if 6.13E is applicable.

7.
No child or children were born to or adopted by Decedent after the date of the Will.

Or

7.
After the date of the Will [3.52], who survived Decedent, [was/were] [born to/adopted by] Decedent.

¶8—Refer to 6.14 of MIL. Use the first alternative if 6.14A is applicable or if 6.14B is applicable and the answer to 3.25B is no; use the second alternative if 6.14B is applicable and the answer to 3.25B is yes. Repeat the second alternative if required for additional dissolved marriages.

8.
After the date of Decedent’s Will, no marriage of Decedent was dissolved.

Or

8.
On or about [3.25A], which date is after the date of Decedent’s Will, Decedent’s marriage to [3.21] was dissolved.

9.
A necessity exists for the administration of this estate.

¶10—Refer to 2.42 of MIL. Use the first alternative if 2.42 is answered no; use the second alternative if 2.42 is answered yes. In both instances, refer to D’s will, select the appropriate designation(s) as used in the will, and select the appropriate alternative. If the second alternative is selected, add the optional last sentence only if the language selected from that alternative is “desires to waive the right to be so appointed.”

10.
The [Will/Codicil] named Applicant[s] to serve without bond or other security as independent [executor/executrix/executors/co-executors/executor and independent executrix, respectively/executrices], and Applicant[s] would not be disqualified by law from serving as such or from accepting letters testamentary, and Applicant[s] would be entitled to such letters.

Or

10.
The [Will/Codicil] named [2.43] and [2.45(A)] [include if applicable: and [2.45(B)]] to serve without bond or other security as independent [executor/executrix/executors/co-executors/executor and independent executrix, respectively/executrices], [2.43] [is deceased/is unable to serve as such/is not willing to serve as such/is unqualified to serve as such] [include if applicable: and desires to waive the right to be so appointed], and, by virtue thereof, Applicant[s] should be appointed as independent executor[s]. [Include if applicable: The written waiver of the right of [2.43] to be appointed as independent executor will be filed with the clerk of this Court.]

¶11—Refer to 3.53 of MIL. If the answer is no, use the first alternative; if the answer is yes, use the second alternative. Repeat the second alternative if required for multiple devisees.

11.
The [Will/Will and Codicil] did not name either the State of Texas, a governmental agency of the State of Texas, or a charitable organization as a devisee.

Or

11.
The [Will/Codicil] named [3.58], [3.61C], [the State of Texas/a governmental agency of the State of Texas/a charitable organization], as a devisee.

Include ¶12 only if D’s will does not provide power of sale. See Special Instruction 47 and Special Instruction 48.

12.
The Will does not contain a power of sale or language sufficient to grant the executor[s] that authority. [Applicant requests/Applicants request] that the Court grant the executor[s] general authority to sell property without the further consent of Decedent’s distributees. All Decedent’s distributees agree to this request. Each distributee’s consent will be filed with the clerk of this Court.

[Applicant prays/Applicants pray] that citation issue as required by law to all persons interested in this estate; that the [Will/Will and Codicil] be admitted to probate; that letters testamentary be issued to Applicant[s]; and that all other orders be signed as the Court may deem proper.

Respectfully submitted,

Add signature block. See Special Instruction 86—Signature Blocks. On this form you are attorney(s) for Applicant(s).


