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1. Introduction.

Multi-party accounts are the estate planner’s nemesis and the litigator’s friend. Estate
planners hate them because they can be the undoing of a well-conceived plan. How frustrating
can it be to see a perfecily good credit shelter trust plan go up in smoke because 75% of the
marital assets are held with right of survivorship? On the other hand, litigators love them
because, despite the efforts of the legislature and the courts alike, there appears to be no end to
litigation over the rightful owner of money and property in these accounts.

Of course, it is myopic to view multi-party accounts just from the perspective of lawyers,
whether the lawyers are “writers” or “fighters.” The real key, the thing that makes this a topic
we still write about and discuss, is that clients love *em. Despite all our preaching and despite
all the litigation and problems they cause, lay people create multi-party accounts all the time
with little or no thought (or, at least, little or no understanding) of the consequences.

It is just and right, then, for us to take a closer look at multi-party accounts. This paper
begins with an historical perspective. Next, it covers the current statutory framework in Texas
regarding multi-party accounts. Next, it discusses recent case law developments, beginning with
the leading case on survivorship issues, Stauffer v. Henderson, 801 S, W. 2d 858 (Tex. 1990).
Finally, it examines the signature cards and account agreements used in the summer of 2000 by
the five largest banks in Texas for quirks which might affect the creation of survivorship
accounts,

The author wishes to thank Professor Thomas M. Featherston, Jr., of the Baylor
University School of Law for his help on this paper, as well as Barbara J. Lipscomb of Austin,
who did most of the work on the 2007 update to this paper.

2, An Historical Perspective.'

If two or more persons jointly own a piece of property and one of the joint owners dies,

: Professor Stanley Johanson, in Johanson's Texas Probare Code Annotated, gives an excellent
historical perspective about joint tenancies in Texas and other jurisdictions in his commentaries to Tex. Prob. Code
Ann. §§46, 439 and 451, and this section largely is derived from that.
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does the property pass according to the deceased owner’s will (or by intestacy if he or she has no
will) or does the deceased owner’s interest in the property pass to the other co-owners? The
form of ownership and applicable state law provides the answer to this question. In general, if
title passes to the other co-owners, the property is subject to a “right of survivorship,” and title
passes by “‘nontestamentary transfer” - free of the probate process.

At common law, a conveyance of land o two or more persons presumptively created a
joint tenancy — with right of survivorship -- rather than a tenancy-in common = with-notight of
survivorship. Many states, including Texas, passed statutes either reversing the presumption or
abolishing joint tenancies with right of survivorship entirely. Texas’s first statute on the subject
— the forerunner to Section 46 of the Texas Probate Code — was enacted in 1848, and it opted for
abolishing joint tenancy with right of survivorship rather than merely reversing the presumption.
The Texas Supreme Court in 1889 announced: “The distinction which existed at common law
between estates held by joint tenants, coparceners, and tenants in common, do not obtain in this
state, The holders of such estates are tenants in commen without regard to the manner in which
such estates are acquired.” Peterson v, Fowler, 73 Tex. 524, 11 S. W, 534 (1889).

Then came Chandler v. Kountze, 130 8. W, 2d 327 (Tex. Civ App. — Galveston 1939,
writ ref’d), in 1939, which permitted the creation of a joint tenancy with right of survivership
where the conveyance was expressly made to two persons “as joint tenants with right of
survivorship.” The rationale of the Chandler case was that, while the legislature abolished joint
tenancies with rights of survivorship that were created by operation of law, it did not prohibit
parties to a contract from agreeing to create that form of ownership.

This result was codified into Section 46 of the new Texas Probate Code in 1955, which
prohibited creation of joint tenancies with rights of survivorship by operation of law but
permitted joint owners to agree in writing to create such estates.

Section 46 of the Probate Code proved to be inadequate in dealing with the explosive
demand for multi-party survivorship accounts. There was much litigation over whether the
parties to joint accounts intended to create survivorship rights and in fact did create survivorship
rights. Finally, in 1979 the Texas Legislature enacted Chapter X! of the Texas Probate Code,
entitled “Nontestamentary Transfers.” These statutes, which have been amended several times
since 1979, established ownership rules for such accounts and provided “safe harbor” language
for persons wishing to create survivorship accounts,

Meanwhile, another quirk of Texas [aw was having a dramatic effect on the development
of the law in this state regarding rights of survivorship. The most commeon type of joint
ownership with right of survivorship in other states was between spouses. Joint tenancy with
right of survivorship between spouses is called “tenancy by the entireties” in many states,
Obviously, many spouses would like the property they hold jointly with their spouses to pass to
the surviving spouse free of probate, so this form of ownership is quite attractive. For most of
the 20th century, however, this type of ownership between spouses was effectively blocked in
Texas because of our community property system. In the leading case of fHilley v. Hilley, 161
Tex. 569, 342 S, W. 2d 565 (1961), the Texas Supreme Court held that a husband and wife could

oy
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not create a valid survivorship estate with community property unless they first partitioned the
community property into separate property by written partition agreement.

The Hilley result did not sit well with the Texas legislature. There were increasing
demands for effective right of survivorship ownership between spouses in Texas — especially
with respect to bank and brokerage accounts — and constituents put pressure on their legislators
to fix Hilley. In 1987, Section 15 of Article XVI of the Texas Constitution was amended to

provide that-**spouses-may-agree in writing that all or-part-of their community-property-becames o

the property of the surviving spouse on the death of a spouse.” In 1989, Sections 451 — 462 of
the Texas Probate Code were enacted (Part 3 of Chapter XI) to provide a statutory framework for
survivorship agreements involving community property. Note, however, that agreements
between spouses that their community property be held subject to a right of survivorship
technically does not create “joint tenancy with right of survivorship™ property; rather, it creates a
Texas-only hybrid called “community property with right of survivorship.”

As will be discussed below, the statutory framework — Section 46 and Sections 436 - 462
of the Texas Probate Code — has made the law regarding multi-party accounts clearer in Texas,
but it has not stopped the flood of litigation over such accounts.

3. Current Statutory Framework.

a. Section 46. Texas’s original statute regarding joint tenancies and rights of
survivorship is stilf on the books. Section 46 of the Texas Probate Code is short and sweet and

makes three basic points:

a. Presumption: No Survivorship Right is Established. The first
sentence of Section 46 reads:

If two or more persons hoid an interest in property jointly, and one joint owner
dies before severance, the interest of the decedent in the joint estate shall not
survive to the remaining joint owner or owners but shall pass by will or intestacy
from the decedent as if the decedent’s interest had been severed.

This is straightforward. If property is conveyed to two persons and the conveyance is
silent as to the form of ownership, title is taken not as joint tenants with right of survivorship but
as tenants in common. [t is important to remember this default rule — it takes something specific
in the conveyance or agreement to create a right of survivorship, and if the specific language is
not there, then there’s no right of survivorship.

b. Survivorship May Be Created By Written Agreement. The second
sentence of Section 46 reads:

The joint owners may agree in writing, however, that the interest of any joint
owner who dies shall survive to the surviving joint owner or owners, but no such
agreement shall be inferred from the mere fact that the property is held in joint

3-
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ownership.

To overcome the presumption of no right of survivorship found in Section 46(a), the joint
owners must agree in writing that the interest of a deceased joint owner will pass to the other
joint owners by survivorship. Note that, while the agreement regarding survivorship must be in
writing, the statute does not say whether or not all — or any — of the joint owners must sign the

. written instrument creating the survivorship right. In Chandler v. Kountze, 130 5. W. 2d 327
(Tex. Civ. App. 1939, writ ref’d), the acceptance of a deed by the co-owners-as joint tenants with
right of survivorship was held to create a survivorship right. In that case, the court does not
make clear whether or not the grantees on the deeds (who accepted title as joint tenants with
right of survivorship) signed the deeds; common practice at the time was that grantees did not
sign deeds. Thus, Chandler may be some authority for the proposition that joint tenants need not
sign the written instrument creating the right of survivorship, as long as a written instrument
exists. However, the Chandler case was decided in 1939, before the adoption of Section 46 of
the Probate Code and at a time when the predecessor statute made no provision for overriding
the presumption against survivorship.

c. Section 46 Does Not Apply to Commuanity Property. Section 46(b)
reads:

Subsection (a) does not apply to agreements between spouses regarding their
community property. Agreement between spouses regarding rights of
survivorship in community property are governed by Part 3 of Chapter X! of this

code [§§451 — 462].

Thus, while Section 46 continues to offer an alternative — if antiquated and ambiguous —
way to create survivorship rights between nonspouses and between spouses as to separate
property, it is not available as an alternative to Sections 451 — 462 to create survivorship rights in

community property.

b. Sections 436 — 449 (Chapter X1, Part 1). Originally enacted in 1979 and
amended several times since then, Chapter XI, Part 1 of the Texas Probate Code provides a ntuch
more detailed and thorough treatment of the subject of multi-party accounts at financial
institutions.

a. Applicability: *Accounts” at “Financial Institutions.” Part 1 of
Chapter XI applies to accounts at financial institutions, An *account” is “a contract of deposit of
funds between a depositor and a financial institution, and includes a checking account, savings
account, certificate of deposit, share account, and other like arrangement.” Tex. Prob. Code
Ann. §436(1). A “linancial institution™ is:

[A]n organization avthorized to do business under state or federal laws relating to
financial institutions, including, without limitation, banks and trust companies,
savings banks, building and loan associations, savings and loan companies or
associations, credit unions, and brokerage firms that deal in the sales and

-
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purchases of stocks, bonds, and other types of securities.

Tex. Prob. Code Ann, §436(3).

While brokerage firms are considered “financial institutions,” the only accounts which
are governed by Part 1 of Chapter X1 are “contracts of deposit of funds.” Does this mean that
_these statutes apply to securities held in street name at a brokerage firm?. The correct answer is

- probably not, because these are-not*‘coniracts of deposit-of fimds.”Rather,; securities and -
accounts containing securities probably should be governed by Texas Probate Code §450,
discussed below. However, one Texas case on the subject casts doubt on that outcome. The
court in fn re Estate of Dillard, 98 S, W. 3d 386 (Tex. App. — Amarillo 2003, writ denied)
applied these bank account rules to a Merrill Lynch account without stating in the opinion
whether or not this was a brokerage account and without discussing the issue of whether or not
these rules apply to brokerage accounts. The opinion states that the decedent placed “more than
a million dollars of properry” in the account, 98 S. W. 3d at 398 (footnote 4), which is some
indication that it was not a demand deposit account of the type described in Section 436(1). The
author spoke to one of the attorneys who handled the Dillard case and was told that no one
raised the issue that Part 1 of Chapter XI may not apply; rather, everyone assumed that the rules
applied since “brokerage firms” are specifically mentioned in the definition of “financial
institution™ in Section 436(3).7 In 1997, the legislature enacted the “Uniform Transfer on Death
Security Registration Act” that would have specifically addressed survivorship rights in
securities. Despite the efforts of probate [awyers’ groups, the Governor signed the bill into law,
Afier the bill became law but belore the end of the 1997 legislative session, Governor Bush’s
staff had a change of heart and, with the Governor’s backing, the uniform act was repealed
before its effective date and “securities™ and “accounts at financial institutions™ were added to
the list of permitted noniestamentary transfers in Section 450 of the Probate Code (discussed in
more detail below). Therefore, conventional wisdom is that Part 1 of Chapter X1 (Sections 436 -
449} does not govern securities held in brokerage accounts; rather, those arrangements are
governed by Section 46 and/or Section 450, Nevertheless, the increasing popularity of
brokerage investments among Texans and the tendency of the litigants and the courts to ignore
the “contracts of deposit of funds” provision in Section 436(1) of the Texas Probate Code mean
there probably are going to be more lawsuits filed under Part 1 of Chapter X1 involving
brokerage accounts. One of these days either the Legislature or the Texas Supreme Court will
clarify this issue,

b. Rules Govern Ownership, Not Withdrawal Rights. Largely as a salve
for financial institutions, and admittedly as a recognition of the reality of the situation, the
provisions of Sections 438 — 440 of the Probate Code concerning beneficial ownership between
parties lo accounts, pay-on-death (P.0.1).) beneficiaries and their creditors “are relevant only to

* The United States Tax Court has also applied Part | 10 a brokerage account holding stock of a company
called eConnect, citing Section 436 specifically for the proposition that the term “multi-party account™ as delined in
that section covered the account at issue in the case. Apparently here, as in Diflard, neither parly argued that Part 1
did not apply. Estare of Freedman v, Commissioner, T.C Mema 2007-61, 93, TCM (CCH) 1007,
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controversies between these persons and their creditors and other successors, and have no
bearing on the power of withdrawal of these persons as determined by the terms of account
contracts.” Tex. Prob. Code Ann. §437. Sections 437 - 449 are full of protections of financial
institutions. For example, in MBank Corpus Christi, N. 4. v. Shiner, 840 S. W. 2d 724 (Tex.
App. - Corpus Christi 1992, no writ), the bank was held to be not liable to the estate for paying
money on deposit in a non-survivorship account to a joint account holder after the death of the

depositor.

As a result, conflicts regarding whether an account is a survivarship account or not
almost always involve the surviving account holder and the estate of the deceased account holder
and not financial institutions. This makes collectability of a judgment against a surviving
account holder an issue, since the money at issue usually has been withdrawn from the financial
instifution before the litigation is commenced.

c. Right of Survivorship. Section 439 is faithful to the presumption created
in Section 46 that joint ownership of an account does not mean that the account is a survivorship
account unless the parties otherwise expressly agree. Section 439 goes much further than
Section 46, however, by selting forth the requirements for a survivorship agreement regarding
multi-party accounts, by listing magic words or phrases which can be used to create such
accounts and by providing for the nontestamentary transfer of funds held in pay-on-death (P. O.
D.) and trust accounts.

(1) Requirements for Survivorship Agreement, Under Section
439(a), an agreement to make an account a survivorship account must be:

(a) In writing (same as Section 46); and

(b) Signed by the party who dies (more specific than Section
46).

This means that an agreement signed by just one of the account holders can create a right of
survivorship if the person who signs the agreement is the person who dies. In most cases, the
writlen agreement which meets this requirement will be the signature card, the depository
agreement with the bank, or some combination of the two. However, according to a 1995 court
ol appeals decision, any written agreement regarding the accounts may suffice, even if it is not in
the bank’s custody. Cweren v. Danziger, 923 5. W. 2d 641 (Tex. App. — Houston [1st Dist.]
1993, no writ).

2) Magic Words. Section 439(a) provides the ultimate guidepost for
financial institutions and their customers who wish to create survivorship accounts - it says
exactly what language is sufficient to create such an account:

Nothwithstanding any other law, an agreement is sufficient to confer an absolute
right of survivorship on parties to a joint account under this subsection if the
agreement states in substantially the following form: “On the death of one party

-6-
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to a joint account, all sums in the account on the date of the death vest in and
belong to the surviving party as his or lrer separate property and estate.”

[Emphasis added] One would think that this provision, enacted in 1987, would effectively end
all disputes regarding survivorship of multi-party accounts, since financial institutions obviously
would use this safe-harbor language in their account agreements. One would be wrong,
however, as explained below.

d. Pay-on-Death (P. O. B.) Accounts. Often a depositor does not wish to
list someone as a co-owner, or joint tenant, of an account during the depositor’s lifetime, but
nevertheless wants the funds remaining in the account to be paid to someone else as a
nontestamentary transfer at his or her death, Section 439(b) expressly provides for this type of
“pay-on-death,” or P. Q. D., account. In order to be a valid P. O. D. account, the “original payee
or payees™ must sign a written agreement creating the P. O. D. status. Some Texas courts have
applied the construction rules established in Stauffer v. Henderson, 801 5. W. 2d 858 (Tex.
1990}, for joint accounts to P. O. D, account cases (see, e.g., Parker v. JP Morgan Chase Bank,
95 S. W. 3d 428 (Tex. App. — Houston [1* Dist.] 2002, no writ), but another court was more
fenient in allowing extrinsic evidence in a P. O. D. case (see Cummings v. Cumniings, 923 S, W.
2d 132 (Tex. App. — San Antonio 1996, writ denied).

e Trust Accounts. Another way a depositor can provide for the non-
testamentary transfer of amounts on deposit at the depositor’s death is by creating a “trust
account.” These are really a sort of “poor-man’s”™ trust (often called “Totten trusts™) in which
the depositor is the only one with signature authority on the account, but on the depositor’s death
the assets in the account belong to a person listed as the beneficiary of the trust. Section 439(c)
expressly provides for this type of account. To be a “trust account”under the definition found in
Texas Probate Code §436(14), these four requirements must be met: (1) the account must be in
the name of one or more parties as trustee for one or more beneficiaries; (2} the trust must be
established by the form of the account and the deposit agreement with the financial institution;
(3) there must be no subject of the trust other than the sums on deposit on account; and (4) the
account must not be a regular trust account under a testamentary trust or a trust agreement that
has significance apart from the account. See Cweren v. Danziger, 923 S.W.2d 641, 644
(Tex.App.-Houston [1st Dist.] 1993, no writ); Isbell v. Williams, 705 S.W .2d 252, 255
(Tex.App.-Texarkana 1986, writ ref'd n.r.e.); Otto v. Klement, 656 S.W.2d 678, 682 (Tex.App.-
Amarillo 1983, writ refd n.r.e.); and Stogner v. Richeson, 52 S. W. 3d 903, 506 (Tex. App. —
Fort Worth 2001, writ denied).

f. Convenience Accounts. In 1993, the legislature added Section 439A to
the Probate Code. This section permits a depositor to name a co-signer on his or her account
without giving the co-signer ownership rights before or atter the depositor’s death. In theory,
this form of account could fill a much-needed void — a way for elderly persons to aliow a loved
one to help them pay bills and handle other bank transactions without intentionally or
unintentionally giving the loved one any ownership interest. In practice, this type of account is
unavailable at many banks.
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In 2003, the Legislature amended the law regarding convenience accounts to make them
even more attractive. First, the statute was amended to make clear that a depositor can name
more than one convenience signer on the account and that a multi-party account (for example, an
account in the name of a husband and wife) can name one or more convenience signers.
Apparently, some banks to the requirement of Section 438A that “the” party could name *a”
convenience signer literally and did not permit multiple account-holders and multiple
convenience signers, The 2003 change makes it clear that depositors do not have to single out
one convenience signer but may name more than one.

A second change in 2003 permits other types of persons with signing authority on multi-
party accounts to pledge the account to secure their debts. However, convenience signers cannot
pledge the account. Thus, an elderly person who makes his daughter a joint tenant with right of
survivorship on his bank account could wake up to discover that the amounts on deposit in the
account are pledged to secure the daughter’s debts to the bank, while the same person who
makes his daughter a convenience signer faces no such fear.

g The Uniform Single-Party or Multiple-Party Account Form. The
legislature promulgated a “uniform single-party or multiple-party account form™ when it enacted
Section 439A in 1993, This form, as amended in 2003, is set forth below, It gives easy-to-
understand descriplions of each type of account:

UNIFORM SINGLE-PARTY OR MULTIPLE-PARTY ACCOUNT SELECTION FORM NOTICE:
The type of account you select may determine how property passes on vour death. Your will may nol controi the
disposition of [unds held in some ol the following accounts.

Select one of the following accounts by placing your initials next to the account selected;

(D SINGLE-PARTY ACCOUNT WITHOQUT "P.0.D." (PAYABLE ON DEATH) DESIGNATION. The
party to the account owns the account. On the death of the party, ownership of the account passes as a part of the
party's estate under the party's will or by intestacy.

EEnter the name of the party:

__{2)SINGLE-PARTY ACCOUNT WITH "P.O.D." (PAYABLE ON DEATH) DESIGNATION. The party to
the aceount owns the account. On the death of the party. ownership of the account passes o the P.O.D.
benefictaries of the account. The account is not a part of the party's estate.

Enter the name of the party:

Enter the name or names of the P,0.D, beneficiaries:
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__(3I)MULTIPLE-PARTY ACCOUNT WITHOUT RIGHT OF SURVIVORSHIP. The parties to the account
own the account in proportion to the parties' net contributions to the account. The financial institution may pay
any sum in the account to a party al any time. On the death of a party, the parly's ownership of the account passes
as A part of the party's estate under the party's will or by intestacy.

Enter the names of the pariies:

__{(#) MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSIHIP. The parties to the account own
the account in proportion to the parties' net contributions to the account. The financial institution may pay any
sum in the account (o a party at any time. On the death of a party, the party's ownership of the account passes to
the surviving parties.

Enter the names of the parties:

{3 MULTIPLE-PARTY ACCOUNT WITH RIGHT OF SURVIVORSHIP AND P.O.D, (PAYABLE ON
DEATH) DESIGNATION. The parties {o the account own the account in proportion to the parties' nel
contributions to the account. The financial institution may pay any sum in the account to a party at any time. On
the death of the last surviving parly, the ownership ol the account passes to the P.O.D. beneficiaries.

Enter the names of the parties:

Enter the namie or names of the P.Q.D. beneficiaries:

_____ (6) CONVENIENCE ACCOUNT. The parlies to the account own the account. One or more convenience
signers to the account may make account transactions for a party. A convenience signer does not own the
account, On the death of the last surviving party, ownership of the account passes as a part of the last surviving
party's estate under the last surviving party's will or by intestacy. The financial institution may pay {unds in the
accounl 1o a convenience signer belore the financial institution receives notice of the death of the last surviving
party. The payment to a convenience sipner does not affeet the parties' ownership of the account,

Enter the names of the parties:
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Enter the names of the convenience signers:

(D TRUST ACCOUNT. The parties named as trusiees to the account own the aceount in proportion to the
parties' net contributions to the account. A trustee may withdraw funds from the account. A beneliciary may nol
withdraw [unds from the account before all trustees are deceased. On the death of the last surviving trustee, the
awnership of the accounl passes to the beneficiary. The trust account is not a part of a trustee's estate and dues
not pass under the {frustee’s will or by intestacy, unless the trustee survives all of the beneficiaries and all other
trustees,

Enter the name or names of the trustees:

Enter the name or names of the beneltciaries:

Note that the account titles and descriptions used in the statutory form in Section 439A
are neutral as to community property or separate property. Rather than calling an account with
two or more persons with survivorship rights a “joint tenancy with right of survivorship,” which
spouses still theoretically cannot create because of the rule in Flilley v. Hilley, 161 Tex. 569, 342
S. W.2d 565 (1961), or having a separate account for spouses with community property called
“community property with right of survivorship” (see the discussion of Sections 451 — 462
befow), the legislature wisely and simply sidestepped the issue by providing for the creation of a
“multiple-party account with right of survivorship.” Thus, if the statutory form is used properly,
a right of survivorship can be created between spouses with community property or between
others with non-community property without any dispute over the “joint tenancy™ nomenclature.

Section 439A(a) provides that deposit agreements containing provisions substantially the
same as in the statutory form “establishes the type of account selected by a party.” Thus, ifa
bank uses the statutory form, the form and Section 439A establish the type of account, not
Section 43%(a). A deposit agreement that does not contain provisions substantially the same as
the statutory form “is governed by the provisions of this chapter [Chapter X1 of the Probate
Code] applicable to the account that most nearly conforms to the depositor’s intent.” Tex. Prob.
Code Ann. §439A(a).

Again, it is clear that the legislature is just begging financial institutions and their
customers to use this form to assure that the customers’ intentions are clear regarding
survivorship rights. To its credit, the Texas Bankers Association apparently recomimnends the use
of this form for its member institutions. Unfortunately, as will be seen below, bank use of this
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form is far from universal, and multi-party account cases continue to end up in the courts.

h. Account Ownership While All Account Holders Are Alive. Most
disputes over ownership of funds in multi-party accounts arise after the death of one of the
account holders. Section 438 addresses another important issue: who owns the money in multi-
party accounts while all account holders are alive? Under this section:

(1) Joint Accounts. Money in joint accounts belongs to the parties
(account holders) in proportion to the net contributions by each to the sums on deposit, unless
there is clear and convincing evidence of a different intent. Thus, in the typical case, if Aunt
Suzy has contributed 100% of the money to an account on which niece Kate is also an account
holder, during Aunt Suzy’s lifetime all of the money in the account belongs to her, regardless of
whether or not the account is a survivorship account.

2) P. O. D. Accounts. Money in a pay-on-death (P. O. [3.) account
belongs to the original payee (depositor) during the payee’s lifetime and not to the P. O. D.
payee or payces. If there are two or more original payees (depositors), ownership rights during
their lifetimes are governed by the rules applicable to joint accounts (described above).

3) Trust Accounts. Money in a “trust account™ belengs beneficially
to the trustee during the trustee’s lifetime, unless a contrary intent is manifested by the terms of
the account or deposit agreement or there is clear and convincing evidence of an irrevocable
{rust. Ifthere is an irrevocable trust, the account belongs beneficially to the beneficiary. If there
is no frrevocable trust but more than one “trustee,” then ownership rights during the “trustees’™
lifetimes are governed by the rules applicable to joint accounts, This rule is a recognition that
most depositors creating “Totten trust”-type accounts intend for themselves to be owners of the
funds while they are alive even though the account js called a trust account,

What happens if there are multiple trustees of a trust account and only one of the trustees
dies? That fact situation was presented in Sregall v. Oacdlra, 868 S. W. 2d 290 (Tex. 1993).
There, a son put money in a “revocable trust” account with himself and his mother listed as
trustees and various other persons listed as beneficiaries. The son died. The court of appeals
applied Section 438 to say that the money in the account belonged solely to the surviving trustee
— the son’s mother — rather than to the son’s estate or the beneficiaries. The Supreme Court,
however, held that the money did not survive to the mother (as surviving trustee) or to the
beneficiaries (since one trustee remained alive); rather, the money passed as part of the son’s
esiate.

i. Effect of Creditors’ Claims on Multi-Party Accounts. Are fundsina
multi-party account subject to the claims of the parties’ creditors? Section 442 of the Texas
Probate Code addresses the possible exposure of the funds in two situations -- while all parties
are living and after the death of a party.

(1) While All Parties to the Account are Living. Since Section 438
gives the rules for ownership of account funds while all parties to the account are alive, one

<11
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would think that the lability of the account for each party’s debts would be determined the same
way. In other words, if Aunt Suzy put ail of the funds in the account, Aunt Suzy would own the

account (Section 438), only Aunt Suzy’s creditors could reach the account, signatory Kate would
own none of the account, Kate’s creditors could not reach the account.

That’s not necessarily the case. In fact, the banking industry in 2003 pushed through an
amendment to Section 442 to permit any party to a multi-party account (other than a
convenience account) to pledge the account to secure a lean. In the above example, if Kate can
pledge the account to secure her loan, then the lender (the financial institution where the account
is held) can take the account proceeds to satisfy Kate’s debt, even though Kate owns none of the
money in the account. The probate bar was able to get one concession to the 2003 amendment to
Section 442: If a signatory pledges the account to secure his or her debt, the financial institution
must send written notice of the pledge to the other account signatories by certified mail, return
receipt requested, within 30 days of the pledge. Hopefully Aunt Suzie will be alert enough to
realize that a certified mail letter from the bank is serious and she takes steps to protect herself.
Then again, if Kate is her caregiver and opens all of her mail. . . .

If a non-owner signatory can pledge the multi-party account, then perhaps the account is
vulnerable to other creditors’ claims. For example, if the financial institution in which the
account is located is the creditor of a signatory who is in default, can it offset the account
balance against the debt? The offset case is one of the toughest, since it is an extra-judicial
remedy. If a third party creditor attempts to seize the account, Aunt Suzie is likely to get wind of
it and can assert her ownership rights.

Problems with creditors is yet another reason that Texans should insist on a convenience
account when allowing a caregiver to make withdrawals from the account,

2) Account Funds Available to Pay Claims Against Decedent's
Estate, Just because funds in an account may pass from the decedent to a joint account holder or
P. O. D. beneficiary does not mean that the funds are not subject to the creditors of the decedent.
Section 442 of the Probate Code provides that the survivorship rights are not effective against
the estate of a deceased account holder “to pay debts, taxes, and expenses of administration,
including statutory allowances to the surviving spouse and minor children, if other assets of the
estale are insufficient.” Note that the survivorship account assets are liable only if the other
assets of the estate (presumably this means the probate estate) are insufficient. Thus, funds in
survivorship accounts enjoy a privileged status with respect to creditors’ claims.

Section 442 provides that the joint account holder or P. O. D, beneficiary who receives
payment from a multi-party account after the death of the deceased account holder is “liable to
account” to the personal representative “for amounts the decedent owned beneficially
immediately before his death” to the extent necessary to discharge the claims and allowances.
As a protection to the joint account holder or P, Q. D. beneficiary who has withdrawn funds, the
personal representative is not permitted to institute a suit to assert this liability unless a creditor,
the surviving spouse or a person acting for a minor child has made a “written demand™ on the
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personal representative, and the personal representative must commence the suit no later than
two years following the death of the decedent. [t is unclear whether the “written demand”
required by Section 442 must be a demand specifically to pursue the funds which passed by
survivorship or merely a demand to be paid from the estate. There are no reported cases on this
subject. Professor Thomas M. Featherston, Jr., of the Baylor University School of Law believes
that the statute means a specific demand for survivorship funds, not just a claim or demand for
allowance against the estate. Thus, one can imagine a personal representative telling a creditor
that there are insufficient assets in the probaie estate to pay all creditors’ claims, but there may
be funds in survivorship accounts. The creditor presumably then would make a written demand
that the personal representative pursue survivorship account assets, enabling the personal
representative to bring the suit described in Section 442. The two-year deadline for suits of this
type could present a problem in a complex estate, since the personal representative and creditors
may not know if the probate estate will be insufficient to satisfy all claims until after the two-
year period expires. Also, Section 442 fails to make clear what happens to any funds taken from
a survivorship account which are in excess of creditors’ claims and allowances. Surely any
excess funds should be returned to the joint account helder or P. O. D. beneficiary, but Section
442 does not make this clear.

The liability of nonprobate assets for claims against a decedent’s estate is a thorny issue.
Section 442 provides some clarity with respect to multi-party accounts, but there is no
comprehensive treatment of the issue in Texas statutes, especially as to the liability of assets in
revocable trusts for estate claims and allowances. Of course, if the same person or group of
persons is the recipient of all probate and nonprobate assets in the same proportions, then the
issue does not arise. On the other hand, if a decedent had a valid multi-party account with right
of survivorship with one person, a revocable trust leaving trust property to a second person, a
will leaving property to another person, and debts which may exceed the value of probate assets,
the personal representative of the decedent’s estate may be laced with this prospect:

@ First, all probate estate assets must be exhausted (since Section 442 permits
resorting to survivorship assets only if “other assets of the estate are
insufficient™).

e Second, assets in multi-party accounts which can be recovered under Section 442
must be exhausted (since there is no statute similar to Section 442 applicable to
revocable trusts which gives the personal representative a right to go against trust
assets, although clearly they are subject to the decedent’s debis).

o Third, creditors must be advised to pursue claims against the revocable trust or its
beneficiaries directly since there is no statutory basis for the personal
representative of a decedent’s estate to pursue revocable trust assets to satisfy
claims.

Probate lawyer groups involved in the legislative process have considered a fix to this problem
for some time, but none seems likely to be proposed in the 2001 legislative session.
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For a further discussion of the liability of nonprobate assets such as survivarship property
for a decedent’s debts, see Thomas M. Featherston, Jr., and Lynda S. Still, *Marital Liability in
Texas . . . Till Death, Divorce, or Bankruptcy Do They Part,” 44 Baylor Law Review 1 (1992).

While the probate estate may have to be exhausted before creditors” claims can affect
funds in a survivorship account, those funds are liable for payment of the share of estale taxes
apportioned to them under Tex. Prob. Code Ann. §322A, unless the deceased account holder
overrides the statutory apportionment scheme by including a contrary provision in his or her

will.

c. Section 450 (Chapter XI, Part 2). Section 450 of the Probate Code was enacted
in 1979 at the same time as Sections 436 — 449, and it seems clear that Section 450 was iniended
to cover nontestamentary transfers other than multi-party accounts at financial institutions.
Later amendments (discussed below) muddy the waters a bit.

a. Provisions Covered. Section 450 contains a laundry [ist of contract types
(discussed below) and provides that any of the following nontestamentary disposition provisions
are valid in those contract types:

e Provisions that money or other benefits shall be paid after a decedent’s death to a
person designated by the decedent in either the contract itself or a separate
writing, including a will, executed at the same time as the contract or

subsequently.

® Provisions that money due under the contract ceases to be payable in the event of
the death of the promissor or promisee.

® Provisions that property shall pass to a person designated by the decedent in
cither the contract itself or a separate writing, including a will, executed at the
same time as the contract or subsequently.

The first and third of these types of provisions are classic survivorship and beneficiary
designation situations. The second applies to forgiveness (gift?) of debt upon the death of the
maker or payee of a note.

b. Types of Contracts. Section 450 applies to the following types of
contracts:

[A]n insurance contract, insurance policy, contraci of employment, bond,
mortgage, promissory note, deposit agreement, employees’ trust, retirement
account, deferred compensation arrangement, custodial agreement, pension plan,
trust agreement, conveyance of real or personal property, securities, accounts with
financial institutions as defined in Part 1 of this chapter, or any other written
instrument effective as a contract, gift, conveyance, or trust . . . .
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Tex. Prob. Code Ann. §450(a). “Securities™ and “accounts with financial institutions as defined
in Part 1 of this chapter” (Sections 436 — 449, discussed above) were added to the list in 1997,
In 1990, the Texas Supreme Court held that Section 439 was the exclusive means for creating a
right of survivorship in joint accounts. Stauffer v. Henderson, 801 S, W, 2d 858, 862 (Tex.
1990). The inclusion of “‘accounts with financial institutions” in Section 450 means that funds in
those accounts are potentially subject to that section as well as Section 439, Community
property accounts held with right of survivorship are subject {o Sections 451 — 462 (discussed
below), so there is some confusion about which statutes apply.

1f Section 450 applies to accounts in financial institutions, does it override some of the
requirements ol Section 4397 For example, what about the requirement that the agreement be in
writing and signed by the decedent — a requirement imposed by Section 439 but is missing in
Section 4507 Also, Section 450 does not use the magic words set forth in Section 439 and 439A
- provisions that money “paid” (not “belong to™ or “vest in”") to a person designated by the
decedent after his death are valid under Section 450 but would seem to fall short of the statutory
and case law standards otherwise applicable to such accounts,

While nontestamentary transfers by contract are permitted by Section 450, this section
has been held to prohibit the nontestamentary transfer of a decedent’s entire estate. Hibbler v.
Knight, 735 S. W. 2d 924 (Tex. App. — Houston [1st Dist.] 1987, writ ref’d n.r.e.).*

d. Sections 451 — 462 (Chapiter XI, Part 3). Because of the rule stated in Hilley v.
Hilley, 161 Tex. 569, 342 S, W. 2d 565 (1961), spouses were unable to create survivorship
accounts with community property until the constitution was amended in 1987 to permit
community property with right of survivorship.” In 1989, the legislature enacted Part 3 of

* In 1997 the legislalure passed, and Governor Bush signed into taw, the “Uniform Transler on
Death Security Registration Act.” The uniform act presented a number of prablems regarding survivorship rights in
securities and brakerage accounis. For example, some of the forms of ownership (such as tenancies by the
entireties) were not recognized in Texas. Opposition from the probate bar (and in particular from Professor Stanley
Johanson of the University ol Texas School of Law) came too late to resull in a velo of the uniform act, but the
Governor’s staflf was so moved by the opposition that the legislature, at the Governor’s urging, passed another bill
repealing the uniform act before its effective date. The bili repealing the unilorm act added “securities” and
*accounts with financial institutions™ to Section 430 as a quick fix to the problem which the proponents of the
unilorm act said needed [ixing.

4 Hibbler was an attempt by a husband and wife to provide for nontestamentary transfer of their
entire marital estate. The subsequent enactment of Sections 451 — 462 and the related constitutional amendment
regarding community property with right of survivorship may alter the result of this case,

3 Because of Hilley, banks sometimes had their customers do the Texas lwo-step — the signature
card conlained & partition agreement to make the amounts deposited separate property and then created a joint
terancy with right of survivorship. 1feffective, the Texas two-step may have crealed a survivorship account
between spouses, but it had some side effects, some of which were undesirable, depending upon cne’s point of view.
For example, in a divoree proceeding the court could not order an unequal division of amounts in these accounts,
since the court could not award one spouse’s separate property to the other, Qccasionally one s1ill runs inte accounts
purporting to use the Texas two-step. This type of account arrangement should be avoided, if possible.
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Chapter XI (Sections 451 — 462) to provide a statutory framework for agreements by spouses to
create survivorship rights with their community property.

a. Right of Survivorship in Community Property. The 1987
constitutional amendment read (in pertinent part): “[S]pouses may agree in writing that all or
part of their community property becomes the property of the surviving spouse on the death of
the spouse.” Tex. Constitution, Art. XVI, Sec. 15. When the legislature enacted Section 451 in
1989 to further enable the constitutional amendment, it addressed the potential problem of after-

acquired property:

At any time, spouses may agree between themselves that all or part of their
community property, then existing or to be acquired, becomes the property of the
surviving spouse on the death of a spousec.

Tex. Prob. Code Ann. §451. Thus, under Section 451, if both spouses sign an account agreement
at a financial institution for creation of a community property with right of survivorship account,
then funds deposited in the account after its creation will be subject to the right of survivorship.

b. Agreement Formalities. Unfortunately, the legislature has given us yet
another statute setting forth the requirements for creating a survivorship right with more and
different requirements. Fortunately, Section 452 — which sets forth the requirements for spousal
agreements to create rights of survivorship in community property (and not just in accounts at
financial institutions) — gives Texans more magic words that supposedly assure creation of the
right of survivorship, even il the magic words are not the same as the magic words in Sections

439 and 439A. Section 452 reads:

An agreement between spouses creating a right of survivorship in community
property must be in writing and signed by both spouses. 1 an agreement in
writing is signed by both spouses, the agreement shall be sufficient to create a
right of survivership in the community property described in the agreement il it
includes any of the following phrases:

(H “with right of survivorship™;

{2 “will become the property of the survivor™,;

{3) “will vest in and belong to the surviving spouse”; or

(4) “shall pass to the surviving spouse.”

An agreement that etherwise meets the requirements of this part, however, shall
be effective without including any of those phrases.

[Emphasis added].
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Note that agreements to create a right of survivorship in community property must be
signed by both spouses, not just the account holder who dies, as is the case with respect to non-
community property multi-party accounts with rights of survivorship under Section 439,

c. Ownership and Management Rights. Section 433 provides that the
ownership and management of community property with right of survivorship during the
lifetime of both spouses remains the same as it would have been had the right of survivorship not
existed. Thus, the funds in a community property with right of survivorship account are subject
to the rules applicable to all community property and are available to the court for equitable
division upon divorce. Similarly, if the property in a particular account is the sole management
community property of one spouse, that spouse’s sole management community property
managemtent rights are not affected simply because the account is held with right of
survivorship.

d. Revoeation of Agreement. I the agreement creating the right of
survivorship in community property contains provisions which set forth the manner in which the
agreement may be revoked, then those revocation provisions control. Ifthe agreement creating
the right of survivorship is silent, Section 455 provides that the agreement may be revoked
either;

() By a written instrument signed by both spouses; or

(2) By a written instrument signed by ene spouse and
delivered to the other spouse.

In Haas v. Voight, 940 S. W. 2d 198 (Tex. App. — San Antonio 1996, no writ), the
husband and wife had three accounts which were community property with right of survivorship
accounts. The husband and his son signed new account agreements with respect to these
accounts, naming themselves as joint tenants with right of survivorship. The court held that the
community property with right of survivorship agreements for the accounts were not properly
revoked because the wife had not signed the new account agreements (the revocation
instrument).

Section 453 also provides that the agreement may be revoked with respect to specific
property by disposition of that property by one or both of the spouses, if the disposition is not
inconsistent with the specific terms of the agreement and applicable law. Thus, if the agreement
between the spouses is silent on this subject and a spouse disposes of his sole management
community property in a manner which is permitted by Texas law (presumably this means not in
violation of the fraud on the community principle), then the disposition of the property
terminates the right of survivorship as to the disposed property. Similarly, if both spouses
dispose of joint management community property, the disposition terminates the right of
survivorship with respect to the disposed property.

e. Proof of Survivorship Agreement. Because Sections 451 — 462 deal
with agreements creating community property with right of survivorship in all types of property
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and not just multi-party bank accounts, the statutes contain a procedure to prove the existence of
the survivorship agreement for purpose of establishing title to survivorship property. These
procedures are set forth in Sections 456 — 439 of the Probate Code. This usually is not a factor
with respect to multi-party accounts, since the surviving spouse usually gains possession of the
funds without the need to resort to the courts. Section 456 provides that agreements creating
community property with right of survivorship arrangements are effective without an
adjudication, so rarely will such issue need to be adjudicated with respect to bank accounts.

f. Rights of Creditors. Section 461 makes an ambitious attempt to explain
the rights of creditors in community property with right of survivorship property. First, it
attempts to differentiate property in multi-party accounts in financial institutions from other
property, saying that Part 1 of Chapter X1 (Sections 436 - 449, and principally Section 442)
governs property in multiple-party accounts.

Second, with respect to other community property held subject to a right of survivorship
(in other words, non-multiple-party account property), property subject to the sole or joint
management of the deceased spouse continues to be subject to that spouse’s liabilities upon
death without regard to the survivorship status. The statute does not address the liability of the
surviving spouse’s sole management community property with right of survivorship for the
deceased spouse’s debts, but presumably the rules expressed in Tex. Fam. Code §3.202 apply, so
that it is liable for the tortious liability of the deceased spouse but not liable for his or her

nontortious liability.

Third, like Section 442 (with respect to multiple-party accounts), Section 461 provides
that a personal representative cannot pursue community property with right of survivorship in
the hands of the surviving spouse to pay the decedent’s liabilities “unless the personal
representative has received a written demand by a creditor,” but unlike Section 442, Section 461
does not appear to require the exhaustion of the decedent’s probate estate before any
survivorship property can be touched.® Suits to recover community property which passed by
right of survivorship must be commenced within two years.

g. Protection of Third Parties. Section 460 contains provisions intended to
protect third parties who buy, sell or otherwise deal with community property subject to a right
of survivorship without knowledge of the right of survivorship. These provisions generally
affect non-multi-party account property more than multi-party account property.

6 Section 442, poverning muliiple-party accounts (presumably including community property with
right of survivorship accounts) provides in pertinent part: “No multiple-party account will be effective against an
estate of a deceased party to transfer lo a survivor sums needed (o pay debts, taxes, and expenses of administration . .
. if other assets of the estate are insufficient.” [Emphasis added; see {uller discussion of Section 442, above]
Section 461, governing community properly with right of survivorship which is not held in multiple-parly accounts,
on the other hand, provides in pertinent part: “The surviving spouse shali be liable Lo account to the deceased
spouse’s personal represeniative for the property received by the surviving spouse pursuant to a right of survivorship
to the extent necessary to discharge suci liabilities.” [Emphasis added]
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4, Stauffer v. Henderson and Its Offspring,

In 1990, the Texas Supreme Court set out to issue the definitive decision on right of
survivorship accounts which, together with Chapter X1 of the Probate Code, would settle the
right of survivorship issue once and for all. In Stanffer v. Henderson, 801 S. W. 2d 858 (Tex.
1990), Justice Hecht carefully recited the history of right of survivorship in Texas and stated
what seemed to be simple straightforward rules.

Unfortunately, the Supreme Court’s attempt to inoculate Texans from the litigation bug
regarding survivorship accounts didn’t take. Since the Sranffer case, there have been at least a
dozen more reported cases on the subject.

In this section, this paper examines the Stauffer decision and the cases which have been
decided since then on this narrow issue: did the depositors successfully create a multiple-party
account with right of survivorship (meaning that the property in the account passed to the
survivor), or not {meaning that the property in the account passed to the estate of the deceased
account holder).

a. Stauffer v. Henderson. The Stauffer case followed these legislative
developments:

e The 1979 enactment of Chapter X1 of the Probate Code (Sections 436 — 450),
including Section 439 dealing specifically with rights of survivorship in joint
accounts.

® The 1987 amendments to Section 439, adding the “magic words” to create a right
of survivorship in a joint account.

Writing for the majority, Justice Hecht clearly believed that the time had come to bring
some certainty to the frequent disputes over survivorship rights in multi-party accounts. After
tracing the history of joint accounts in Texas, Justice Hecht announced these simple rules:

a, Section 439 Is Exclusive. Section 439 is the exclusive means for creating
a right of survivorship in joint accounts. The Stauffer court concluded that “the Legislature has
replaced the various legal theories which have been used to determine the existence of a right of
survivorship in a joint account with section 439.” 801 S. W. 2d ai 863.7 Thus, even though
Section 46 may otherwise seem to apply to multi-party accounts, Stauffer says it doesn’t,

b. There Must Be a Written Agreement Signed by the Decedent. Justice
Hecht stated that Section 439 of the Texas Probate Code was derived from Section 6-104(a) of

7 Stauffer preceded the 1997 amendment to Section 450, which added “accounts at {inancial
institutions™ to the laundry list of contract rights subject to that section’s rules aboul nontestamentary transfers. This
may affect Stanffer s exclusivity ruling.

-10-



" Joint Tenancy with Right of Survivorship | ssues" Chapter 34

the Uniform Probate Code, which reads:

Sums remaining on deposit at the death of a party to a joint account belong to the
surviving party or parties against the estate of the decedent unless there is clear
and convincing evidence of a different intention at the time the account is
created,

[Emphasis added] Justice Hecht noted that, in adopting Section 439, the Texas legislature
dropped the italicized UPC language quoted above in favor of “if, by a written agreement
signed by the party who dies, the interest of such deceased party is made to survive to the
surviving party or parties.” He concludes that, for proving survivorship, the Texas legislature
“*has determined that clear and convincing evidence is not enough, and that a written agreement
signed by the decedent is required.” 801 8. W. 2d at 863.

c. Extrinsic Evidence is Not Admissible. Prior to Stauffer, many Texas
courts permitted the introduction of extrinsic evidence regarding the depositor’s intent with
respect to a joint account in order 1o prove survivorship status, These courts sometimes said that
there was a rebuttable presumption that the depositor intended to create a right of survivorship.

Steuiffer unequivocally holds that Section 439 allows neither extrinsic evidence nor a
rebuttable presumption to create a right of survivorship which is not established by a written
agreement signed by the deceased joint account party. 801 S. W. 2d at 865, If'a right of
survivorship is established, it must be established within the four corners of the written
agreement itself — outside testimony about what the depositor intended is not admissible.

Based on these standards, the Supreme Court concluded that the account in Stauffer did
not create a right of survivorship, since the account agreement said the property was “payable
to™ or “may be withdrawn by” the surviving party, rather than the “vest in” or “belong to™
language of Section 439. Authorizing payment of funds to the survivor at the other party’s death
does not create a right of survivorship. 801 S. W. 2d at 865-6.

b. Cases Since Stauffer. Attached as Appendix A is a chart summarizing most of
the survivorship cases in Texas since 1990, starting with Srauffer v. Henderson.® 1t is easier to
digest these cases in tabular format since there are so many of them and they are decided on such
similar tssues. A quick study of this chart will give the reader a good idea where the courts are
on this frequently litigated subject.

While it is somewhat dangerous to assume that one can glean trends and general rules
from a dozen or so cases such as those on Appendix A, it nevertheless is fun to try. Here are

8 . . - .
Soeme cases decided the survivorship issue with respect to more than one account. Where the

court’s decision hinged on different facts associated with the various accounts, the various accounts are listed on
Appendix A separately, meaning that there are multiple entries on Appendix A for some cases, Note that Appendix
A does not include “trust account and P. O, D, cases.

20-



" Joint Tenancy with Right of Survivorship | ssues" Chapter 34

some of the author’s conclusions about these cases:

® The trend is toward finding that a right of survivorship exists. Prior to 1994, the
majority of cases mentioned in Appendix A founding ro right of survivorship.
From 1994 forward, the majority of cases found a right of survivorship to exist.
The author believes that this is an indication that banks are increasingly getting it
right (so that their signature cards and account agreements are working better),
rather than a change in the courts’ attitude toward these accounts,

e The cases pretty universally hold that extrinsic evidence is not admissible, so
weird facts surrounding the execution of the agreement generally do not help or
hurt either party. There is some slippage on this point, however, as it seems the
courts simply cannot refrain from looking beyond the four corners of the
instrument in some cases. A couple of the cases’ did permit evidence that the
card was changed after the decedent signed it, and in those cases the right of
survivorship was found rof to exist. Two cases'® permitted extrinsic evidence as
to which accounts were subject to a survivorship agreement contained on a
signature card, even though extrinsic evidence was not admissible o establish
whether the depositor intended for the signature card to create a survivorship
account. Also, a P. O. D. case (which is not included in Appendix A because it
was not a right of survivorship case) left the door open for extrinsic evidence to
prove the depositor’s intent where both the “individual account” and “P, O. D
boxes were checked. Cumimings v. Cummings, 923 §. W. 2d 132 (Tex. App. -
San Antonio 1996, writ denied). At the time of this update (July 2007), there is a
case before the Texas Supreme Court that presents the question of whether
extrinsic evidence proving that decedent signed a survivorship agreement is
admissible, not for the purpose of proving survivorship rights, but to prove claims
against a financial institution for breach of contract (lo create a JWROS account)
and for various torts. AG Edwards & Sons, Inc. v. Beyer; 170 SW3d 684 (Tex.
App. - El Paso 2005, pet. granted under No. 05-0580, in the Texas Supreme
Court. The decedent had created a joint account with right of survivorship to his
daughter; however, after his death the financial institution could not locate the
agreement in its records. As a result, the daughter was unable to withdraw the
funds from the joint account and thereafter sued the financial institution based on
its “losing” the agreement. Her argument is that Stauffer does not apply as an
evidentiary bar here because she is not attempting to recover the account pursuant
to a survivorship agreement, but is instead seeking damages from the financial
institution.

? Rogers v, Shelton, 832 8, W. 2d 709 (Tex. App. — Eastland 1992, writ denied), and Pressfer v.
Lyele State Bank, 982 §. W. 2d 361 (Tex. App. — San Antonio 1998, no writ).

19 Evans v. First Nationol Bank of Bellville, 946 5. W. 2d 367 (Tex. App. — Houston [ 14" Dist.] 1997, writ
denied), and /r re Esiate of Ditlard, 98 S. W. 3d 386 {Tex. App. -~ Amarille 2003, writ denied).
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e Most of the cases since Stauffer permit the language creating the survivorship
right to be included on the signature card itsel{ or elsewhere in the bank’s account
agreement without a detailed analysis of the “incorporation by reference” issue.
An exception is MeNeme v. Hart, 860 S. W, 2d 536 (Tex. App. — Waco 1993, no
writ), which was first decided in the estate’s favor (in other words, that no right of
survivorship existed) based solely on the signature card but then was decided in
favor of survivorship on rehearing when the bank raised the incorporation by
reference issue in an amicus brief. More recently, the Tyler Court of Appeals
stated that “|w]hen the signature card incorporates a deposit agreement, that
agreement is also a part of the deposit contract between the parties.”, citing
Section 34.301(a). Tex. Fin. Code. Estate of Wilson; 213 SW3d 491 (Tex. App. -
Tyler 2006, no pet.) Right now, the question is directly presented in a petition for
review pending in the Texas Supreme Court. Malone v. Malone, No. 10-04-
00011-CV, __ SWid . 2005 Tex. App. LEXIS 4254 (Tex. App. Waco,
2003, petition for review pending). Decedent Vivian Malone had an account at
Bank of America for which she had signed and initialed a “signature card” which
did not itself contain the “magic language” , but which stated, in pertinent part
*...The depositor...by signing, hereby agrees: ...(iii) that this account shall
continue to be governed by the terms and cenditions governing this type of
account associated with this card, as they may from time to time be amended...”
Petitioner’s Brief of Law, p. 6-7. The court of appeals affirmed summary
Judgment in favor of the executor of Vivian’s estate, finding that no rights of
survivorship were created by the signature card, which only contained the
language “joint with right of survivorship”. Under the version of Section 439(a)
in effect at the time the card was signed, said the Court of Appeals, that language
without more was insufficient. The issue presented is whether the bank signature
card can incorporated the terms of the bank depository agreement to create a
survivorship interest in an account. Incorporation by reference was not an issue in
Sterffer nor in any of the survivorship cases on which the Supreme Court has
denied writ since Stauffer. The Supreme Court may not permit incorporation by
reference for Section 439 purposes.' The safe way for banks to assure that their
agreements create valid rights of survivorship are (1) to include the Section 439
“magic words™ on the signature card itself or (2) use the statutory account forim of

1 The argument apainst incorparation by reference is as follows: Sranffer says thut, under Tex., Prob,
Codc § 439, “the necessity of a writlen agreement signed by the decedent . . | is emphatic,™ 801 8. W, 2d at 863,
Sheny v, Shene, 835 8. W, 2d 232 (Tex. App, — Waco 1992, writ denied), interprets Stauffer (o mean that Section 439
has “abrogated all basic centract principles such that only the statute controls the interpretation of a survivorship
agreement relating to a multi-party aceount,”™ 835 8, W. 2d at 234, Thus, while incorporation by reference may
work under genceral contract principles, it may not work for Section 439 purposes. In addition, many signature cards
atlempt to incorporate by reference future versions of account rules and regulations. [f the account agreement in
effect at the time the account halder signed the agreement was insufficient to create a survivorship right, does a
subsequent unsigned amendment to the account agreement rescue the right of survivorship? Probably not. Just
because a depositor’s signature on a signature card may bind him or her to a future version of a bank’s account
brochure does not mean that the future version is incorporated by reference for purposes of Scction 439's
requirement of a written agreement signed by the decedent.
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Section 439A.

® [n general, “Joint — With Survivorship” is not sufficient on its own to create a
survivorship right, but “Joint tenants with the right of survivorship™ is.

@ The burden of establishing the survivorship right falls on the party seeking
survivorship, not on the party asserting that no survivorship right exists.

e Failure to check any box on a signature card is almost certain to result in a
determination that no right of survivorship exists, Similarly, checking more than
one conflicting box on a signature card is almost certain to result in a
determination that no right of survivorship exists."

@ Most of the cases involve financial institutions which did not use the magic words
provided in Section 439(a) or the legislatively-approved account form provided in
Section 43%A. If banks would simply follow the statutory language, most of
these cases would go away (excep! cases where there are errors or questions
related to which boxes on the card are checked, if any).

o While the fatlure of certain banks to have adequate signature cards and account
agreements caused much of the litigation in this area since 1990, in only four
cases” was the bank a named party, and the bank faced possible liability in only
three of those cases. 1f banks were held liable because of the insufficiency of
their account documents, perhaps more banks would have adequate documents,
reducing the amount of this litigation."

EZ But see Crmimings v. Cunimings, 923 8. W, 2d 132 (Tex, App. — San Antonio 1996, writ denied),
where the court appeared to leave the door open for extrinsic evidence in a P. O. D. case where conllicting boxes
were checked, This is nol a right of survivorship case. however.

1 Arline v. Qmnibank, N. A., 894 8. W, 2d 70 (Tex. App. — Houston [ 14th Dist.] 1995, na writ}
{bank issued cashier’s check 1o administrator’s estate and then dishonored the check): Evans v. First National Bank
aof Bellvitle, 946 8, W, 2d 367 (Tex. App. — Houston [14™ Dist.| 1997, writ denied) (bank had depositor sign a
signature card with survivorship language, but the signature card did not express refer to certificales ol deposit in
question); Pressfer v. Lytle State Bank, 982 5. W. 2d 561 (Tex. App. — San Antonio 1998, no writ) (bank filed a
declaratory judgment action regarding disputed account); and Parker v. JP Morgan Chase Bank, 95 8, W, 3d 428
(Tex. App. — Houston [ 1 Dist.] 2002, no writ) (bank iold P. O. . beneficiary that it would pay when she brought a
death certificate, then paid 1o the depositor's independent executor before P. O. D. beneficiary returned with death
cerlificale, then sued independent exccutor to et the money back, and then realized that the depositor had not signed
the P. O. D. account agreement).

M Section 439A(c) provides: “A financial institution shall be deemed to have adequately disclosed
the information provided in this section if the financial instiiution uses the form set forth in Subsection (b) of this
section [the Unilorm Single-Party or Multiple-Parly Account Form].” However, Section 439A appears to provide no
adverse consequence or bank which has not “adequately disclosed” the information, and there are no cases under
Section 439A for failure to meet its requirements,
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5. Selected Practical Problems with Multi-Party Accounts.

There are more problems with multiple-party bank accounts than simply trying to
determine if the account meets the survivorship standard under Texas law. Here are a few:

a. Bank Signature Cards and Account Agreements are Confusing. Signature
cards and account agreements vary from bank to bank. Savvy estate planning lawyers like the
author have trouble making sense of these agreements (as will be demonstrated below), so it is
unlikely that most lay persons fully understand the importance of the account terms. It is likely,
therefore, that many account agreements fajl to reflect the true, informed intent of the account
holders with respect to the survivorship issue. Even the banks recognize this, and some go so far
as to make the account holders indemnify them from liability for failing to get it right. See, e. g.,
Chase Bank of Texas, N. A.’s signature card on Appendix E, page I (discussed below).

b. The Underfunded Credit Shelter Trust. Until Congress repeals the federal
estate and gift tax, the bread-and-butter estate tax planning technique for married couples with
estates worth more than the applicable exclusion amount will be the credit shelter trust, or
“bypass trust.” The trick is to put a portion of the property of the [irst spouse to die (usually by
means of a formula gift clause, which makes the amount of the gift equal the unused applicabie
exclusion amount) into a trust so that it will not be included in the surviving spouse’s estate. In
the typical case, the estate planning attorney will put one of these trusts in each spouse’s will so
that when the first spouse dies the trust will be created.

Assets which pass by right of survivorship pass immediately upon death to the survivor
and are not subject to the decedent’s will. This means that survivorship assets generally are
unavailable to place in a bypass trust.'” If the couple holds a significant amount of their marital
property as community property with right of survivorship or as joint tenants with right of
survivorship, there may be insufficient assets to fully fund the bypass trust. Even if there are
sufficient other assets, the existence of the survivorship accounts may make it necessary to place
undesirable assets into the bypass trust, since the cash in the survivorship accounts is
unavailable.

Clients with bypass trusts in their wills should be told to avoid survivorship property,
except for relatively minor or insignificant accounts, These clients are not going to be able to
avoid probate anyway, so there is no reason for them to have the bulk of their investment assets
in survivorship form.

The unfunded credit shelter trust can cause a myriad of difficulties for the personal
representative of the estate. What if the bank pays out funds pursuant o a purported
survivorship agreement, but the document itself is legally insufficient to create the right of

s Sometimes it is possible to salvage the situation by using a disclaimer. [f the husband and wife are
the only joint tenants. if the will provides that disclaimed property passes into the bypass trust, and if a favorable
ruling can be obtained from the IRS o permit the disclaimer of the survivorship property (the IRS often issues
private letter rulings to this effect), then the survivorship property may be maneuvered into the bypass trust.
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survivorship? The executor, or the trustee of the bypass trust, may have a duty to discover and
investigate purported survivorship accounts to determine whether to challenge the agreements.
If an account holds community property subject to a survivorship agreement, the surviving
spouse and the executor (often the same person) might be well advised to avail themselves of the
procedures in Section 436 for obtaining a court order affirming the validity of the agreement for
the purpose of heading off litigation by disgruntled bypass trust or estate beneficiaries,

c. The Caregiver Problem. Single elderly persons often wish for a caregiver to be
able to write checks, make deposits and otherwise deal with their bank accounts. These
caregivers usually are relatives — a son or nephew who lives close by, for example — and usually
are beneficiaries under the elderly persons’ wills (or heirs under the intestacy laws).
Occasionally they are unrelated to the elderly person.

In the vast majority of cases, the caregiver is given access to the account so that he or she
may act as an agent for the elderly person. Only occasionally does the elderly person wish to
make a gift of the money in the account to the caregiver. Unfortunately, in the typical case the
only documentation of this agency arrangement is the signature card and account agreement at
the bank, and these documents usually are silent as to the nature of the relationship between the
elderly person and the caregiver. The signature card and account agreement is completed by an
officer at a bank, who becomes the de facfo estate planner when he or she {ills out the card: If
the signature card creates a valid right of survivorship, the caregiver is entitled to the money in
the account when the elderly person dies. If, on the other hand, he or she fills out the card so
that a survivorship account is not created, the elderly person’s will (or the intestacy laws)
determines who gets the money in the account at death. Does the way in which the card is filled
out accurately reflect the elderly person’s intentions? One can only hope so, since extrinsic
evidence of intent is inadmissible in a dispute over the money left in the account at death,

Accepting the benefit of being named a party to a survivorship account can create a
fiduciary relationship, meaning that the conduct of the party will be judged by the high equitable
standards imposed on fiduciaries. Texas Bank and Trust Co. v. Moore, 395 8. W, 2d 502, 508-9
(Tex. 1980). Therefore, even if the account agreement properly creates a survivorship right
favoring the caregiver, the actions of the caregiver, including his or her actions related to the
creation of the survivorship right, is subject to greater scrutiny, Unfortunately, fiduciary
litigation tends to be messy and expensive, and in many cases the amount in controversy does
not warrant the cost of litigation. Caregiver abuse of survivorship accounts and powers of
attorney can lead to criminal liability as well. See, e. g., Porter v. State of Texas, 2000 Westlaw
863092 (Tex. App. — San Antonio 2000, unpublished opinion).

Texas law provides a simple solution to this problem: the elderly person can set up a
“convenience account” under Section 438A of the Texas Probate Code. This means that the
caregiver’s name is on the account just “for the convenience” of the elderly person, and no
ownership interest or survivarship right is created. Unfortunately, many banks de not offer
convenience accounts. At most banks, the next best thing is a *tenants in common” account.
This type of account connotes ownership rights (although, under Texas law, while both account
holders are alive, ownership of funds on deposit is based on the account holders’ relative
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contributions to the account, so if the caregiver puts none of his or her money in the account,
then he or she should own none of the account) and can create a problem for the elderly person il
the caregiver has creditor problems and the creditor attempts to seize assets in the account. {If
the caregiver owes money to the bank which issued the account, the bank may have the right to
offset money from the tenants in common account.)

With very few exceptions, survivorship accounts for caregivers should be avoided, and
convenience accounts (or, if a convenience account is unavailable, a tenants in common account)
should be used. From the elderly person’s perspective, it is better to include a provision
benefitting the caregiver in a will than to rely on the survivorship account. If a survivorship
account is used, the account balance will fluctuate, varying the size of the gift. [f a survivorship
account is used, the caregiver has a disincentive to use the money in the account to take care of
the elderly person. Including a gift in a will (if one is intended) fixes the amount of the gift and
takes away the caregiver’s self-interest in avoiding use of the money in the account. From the
caregiver’s perspective, being a party on a survivorship account can cause others to question his
or her actions and intentions. Often the caregiver will say that he or she plans to give the other
estate beneficiaries their proportionate share of the money which passes by survivorship. This
can result in gift tax liability for the caregiver, however. From the perspective of other persons
interested in the elderly person’s estate (the daughter that lives in another state, for example),
discouraging the use of survivorship accounts can make it possible to avoid il will and
suspicions with the caregiver at a time when everyone’s focus should be on celebrating the life

of the elderly loved one.

d. The Guardianship/Power of Attorney Problem. The person appointed
guardian of the estate for an incapacitated person or the agent on a power of attorney of a clearly
incapacitated person can face very difficult choices if the incapacitated person holds funds in one

or more survivorship accounts.

Assume, for example, that the guardian discovers upon his or her appointment that the
incapacitated person has a joint tenancy with right of survivorship account naming someone as
joint tenant:

e Assume that there are suspicious facts surrounding the creation of the
survivorship account. Should the guardian challenge the survivorship status?
Does the guardian have a duty to challenge the survivorship status? Or should the
guardian leave the fight over the validity of the survivorship account to be fought
after the death of the incapacitated person?

e Does the court supervising the guardianship have the power to undo a
survivorship designation?

e Does the guardian have a duty to {ake control of and manage the funds in the
survivorship account? [f so, how does he or she do that? Surely the other joint
tenant cannot be allowed to retain withdrawal rights on the survivorship account
while the guardianship is pending.
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e [f the incapacitated person has funds in both survivorship and nonsurvivorship
accounts, which funds should the guardian expend for the care of the ward? If the
guardian spends survivorship funds, this reduces the property passing to the joint
tenant by survivorship. If the guardian spends nonsurvivorship funds, this
increases the property passing to the joint tenant by survivorship.

All of these issues affect the decisions of an agent under a power of attorney as well as a
guardian, If a statutory durable power of attorney was used, and if the principal authorized
“banking and other financial institution transactions™ on the power of attorney, then Tex. Prob.
Code Ann. §496 gives the agent the power to “continue, madify, or terminate an account or other
banking arrangement” and to “establish, modify, or terminate an account or other banking
arrangement.” This appears to authorize the agent to terminate, modify or initiate accounts with
rights of survivorship or pay-on-death (P. O. D.) designations. However, one court has ruled
that, while the agent on a power of attorney had the authority to open CD accounts in the
principal’s name, the agent could not make them P.O.D. accounts because Section 439 requires
the signature of the person who died. Armstrong v. Roberts; 211 SW3d 867 (Tex. App. - El Paso
2006, pet. den.) Any such action may expose the agent to breach of fiduciary duty claims
(especially if the agent personally benefits from the change at the expense of another party), but
remember that the fiduciary duties the agent owes are to the principal and not to third parties.
For this reason, the agent may face little or no exposure for terminating survivorship
arrangements (since this means that the assets will be solely in the principal’s name and pass as
part of the principal’s estate) while facing greater exposure for initiating new survivorship
arrangements, if the persons benefitting from the survivorship arrangement are not also heirs or
estate beneficiaries.

The author found no reported appellate cases on this subject. In Pressler v. Lytle State
Bank, 982 5. W. 2d 561 (Tex. App. — San Antonio 1998, no writ), a guardian (after qualifying as
guardian) placed another person’s name on an account holding guardianship property as a
“beneficiary™ (presumably as a pay-on-death beneficiary), but no dispute over the account arose
until afier both the ward and the guardian died and the propriety of naming a party with
survivorship or P. Q. D. rights in a guardianship account was not discussed. In Terill v. Davis,
418 S. W. 2d 333 (Tex. Civ. App. — Eastland 1967, writ ref. n. r. e.), a guardian unsuccessfully
attempted to repudiate a contractual right of survivorship in real property, but that should be
irrelevant in determining if a guardian may terminate a right of survivorship where the ward is
under no contractual obligation not to terminate the survivorship right.

Here are the author’s thoughts about this problem:

® If a guardian discovers the existence of survivorship accounts, he or she can ask
the court for instructions. Asking the judge for instructions may effectively
protect the guardian from claims that he should have done something, or should
have refrained from doing something, about survivorship accounts. On the other
hand, if the guardian files a motion for instructions and gives the joint tenant
notice of the motion, the joint tenant may withdraw funds from the joint account
prior to the hearing on the motion, jeopardizing the ward’s estate. To prevent
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this, the guardian may couple his or her motion for instructions with a request for
a ternporary restraining order to protect the funds in the joint account pending the
hearing. This is a lot of trouble to go to, however, so the guardian may wish to
withdraw the funds from the joint account without notice and then ask the court
for instructions. If the court determines that the right of survivorship should still
exist, it can order that the funds be returned to a survivorship account or to a pay-
on-death (P. 0. D.) account naming the former joint tenant as beneficiary.

© As a practical matter, it is more difficult for agents acting under powers of
attorney to ask a court for instructions. They can file a declaratory judgment
action on this subject, but that is an expensive and burdensome process.

@ Unless the court otherwise orders, the guardian probably has a duty to get all
funds belonging to the ward, including funds in survivorship accounts, into the
guardian’s name and subject to the guardian’s control. Tex. Prob. Code Ann.
§771. This probably means that the guardian must remove the ability of other
persons (such as joint tenants) to access guardianship funds, which in turn
probably means that the guardian must terminaie joint tenancy and tenancy in
common accounts. This action probably will destroy the right of survivorship
unless something is done to preserve it.

® The guardian may be able to preserve survivorship rights by using a safekeeping
agreement (see Tex. Prob. Code Ann. § 703(d)). Under the agreement, the joint
tenant and the financial institution would have to agree to prohibit withdrawals by
anyone other than the guardian absent a written court order authorizing such
withdrawals. Any such arrangement would work only if approved by the court,
however.

e The guardian of an estate should have standing to challenge a suspicious
survivorship designation. The guardian of an estate is entitled to possession and
management of all property belonging to the ward, to collect claims due to the
ward, to enforce all obligations in favor of the ward and to bring suits by the
ward. Tex. Prob. Code Ann. § 768; see also Tex. Prob. Code Ann. §§ 772 and
773. Whether or not the guardian has an affirmative duty to challenge a
suspicious survivorship designation is a question for the court.

® The court supervising a guardianship should have the power to terminate
survivorship accounts or authorize the guardian to terminate survivorship
accounts. See Tex. Prob. Code Ann. §§ 606, 607, 768, 771, 772, 773 and 774.

o Conversion of survivorship accounts to P. Q. D. accounts in the guardian’s name
may be an effective workaround in cases where there is no reason to doubt the
appropriateness of the survivorship arrangement. Such arrangements must be
approved by the court, however, The author is aware of one guardianship where
there were multiple survivorship accounts with different joint tenants, The

28



" Joint Tenancy with Right of Survivorship | ssues" Chapter 34

various survivorship accounts were closed and all of the money was transferred to
a common guardianship account under the guardian’s control with P. O. D.
designations favoring the former joint tenants in proportion to the size of the
various survivorship accounts. This enabled the guardian to use funds for the
ward’s care while maintaining the proportional benefits to be paid to the former
joint tenants on the ward’s death.

e. Self-Help Estate Planning. There are times when a survivorship account or P.
0. D. account makes sense. If a person has very little property, use of survivorship and P. O. D.
accounts may avoid the need for any type of probate proceeding.

Unfortunately, many people are infected with “probatitis.” The prospect of any probate
proceeding is so unpleasant that they will do whatever it takes to avoid it. The living trust mills
largely are responsible for this condition, and it is not uncommon for someone to buy a defective
and inadequate living trust from a nonlawyer for three or four times as much as a lawyer would
charge for a complete, customized estate plan.

Many probatitis victims see survivorship accounts as a panacea. Many are under the
mistaken impression that property in survivorship accounts is not subject to the federal estate
tax. For whatever reasons, many people have large amounts of cash and securities in
survivorship accounts. As noted above, these accounts can frustrate effective estate tax
planning. If there is more than one “beneficiary” of a survivorship account, there can be a
number of problems when one party dies. Here are some examples:

e Assume Mom has a survivorship account with Son and Daughter. If Daughter
dies before Mom, leaving two children, and Mom fails to change the account, Son
gets all of the funds when Mom dies, disinheriting Daughter’s children.

e Assiime Mom has a survivorship account with Son and Daughter. Mom dies, and
before the account is divided Daughter dies, leaving two children. The money in
the survivorship account goes to Son, and Daughter’s children are disinherited.

e Assume Mom has a survivorship account with Son, and Mom, Son and Daughter
have an unwritten agreement that Son will give Daughter half of the money in the
account when Mom dies. Mom dies and Son refuses to give Daughter her share.
Daughter has no recourse, other than perhaps a fraud claim against Brother.

% Assume Mom has a survivorship account with Son, and Mom, Son and Daughter
have an unwritten agreement that Son will give Daughter half of the money in the
account when Mom dies, Mom dies, and Son gives daughter half of the money in
the account. Son’s transfer to Daughter probably is a taxable gift. To the extent it
exceeds $10,000, a gift tax return must be filed and a portion of the Son’s
applicable exclusion amount must be allocated to the gifi. If the property so paid
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to Daughter exceeds the applicable exclusion amount, gift tax may be due.'®

Estate planning attorneys constantly engage in “what if” thinking. A well-drafted will carries the
“what ifs™ out further than most lay persons are likely to think. Survivorship agreements
occasionally work well, but all too ofien they stop two or three “what ifs” short of what is
needed.

f. Fiduciary Liability. If the survivor who withdraws the account funds
pursuant to a valid *POD” designation also is the executor of decedent’s estate, one Texas court
has found that he or she may take possession of the account individually, and doing so will not
constitute a breach of fiduciary duties to estate beneficiaries. Punts v. Wilson, 137 SW3d 889
{Tex. App. - Texarkana 2004, no pet.) Would the result be the same if the account was joint
with right of survivorship? The Supreme Court has not considered this issue, and no reported
case extends this holding to trustees. Would a trustee be in trouble if, for instance, he withdrew
account funds and retained them individually rather than treating them as trust assets? The
argument goes like this: If a valid right of survivorship is created in favor of a person who is also
named trustee of a {rust, ay between the bank and the survivor, he is entitled o take the funds.
However, a Texas trustee can hold trust assets in the trustee’s own name. Would the trustee
have the burden to prove that accepting the benefit of the survivorship agreement is fair (o the
beneficiaries? In some circumstances, the trust beneficiaries might be able to prove that the
trustee did, in fact, treat the funds as trust assets. This would presumably be a matter of {act,
provable by such evidence as tax retums. For example, a surviving spouse who is also the
trustee of the bypass trust might have simply maintained the survivorship account after the death
of the first spouse. Ifthose accounts are still on hand at the time of the survivor’s death, are they

arguably in the bypass trust?

g.  Choice of Law. Ownership of property is, in general, determined by state
law. Most account agreements contain a statement regarding “governing law” or “‘choice of
law™ provisions. For instance, Bank of America’s agreement in effect in July 2007 states under
“governing law™ that “[y]our and our rights and obligations under this Agreement are governed
by and interpreted according o federal law and the laws of the state where we open your
account....” 1Is it possible that a Texas depositor or executor could get stuck with the rules of
another state as to ownership of the account? The account agreement online for E¥TRADE
Financial in July 2007 purports to subject the agreement to the laws of Virginia, HSBC Direct
chooses Delaware law for personal accounts opened by telephone or on the internet. 7 Texas law

6 I this scenario happens, Son may be able to claim that he held Daughter’s money in trust and,
therefore, his delivery of the money to daughter was not a gifi. Depending upon the size of the estate and the “gift”
involved, this may or may not satisfy the Internal Revenue Service. Under Staunffer v. Henderson, 801 S. W, 2d 858
(Tex. 1990), outside evidence of what the parties intended is inadmissible, so it would be difficult or impossible for
BDaughter to enforce an oral trust. If Daughter could not enforce an oral trust, the IRS is fikely to argue that it ought
to be ignoved lor gift tax purposes.

" 1ISBC Direct’s agreement states that (1)all funds deposited in a joint account become the property of all
joint tenanis, even if only one depositor puts in all the money; and (2) creates a presumption that a depositor who
opens a joint account intends to ereate a right of survivorship. Both are contrary to Texas law. See Scction 438(a)
and 439(a), Texas Probate Code.
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may prohibit a bank from enforcing a choice of law provision with respect to Texas depositors.
See Section 4.102(c), Tex. Bus. & Com. Code. Also, depending on the interpretation of a law
pravision, it might apply only to disputes between the depositor and the bank and not to disputes
between a surviving depositor and a deceased depositor’s estate. Nevertheless, especially with
the advent of internet banking, choice of law provisions could create problems, and a prudent
executor should, at least, obtain the agreements and review them.

6. Conclusion.

While the area of multi-party accounts remains thorny, the law in the area becomes
clearer and clearer, Now if only the banks will take advantage of this clarity in the law, Texans
may have fewer reasons to sue each other,
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APPENDIX A — SURVIVORSHIP CASES SINCE 1990

Unique Facts Regarding Key Factors in Right of
Bank / Wording of Wording of Related Account Signature Card Determining Survivorship | Survivership?
Case Name Account Signature Card Agreement Completion Issue

Stawffer v, (Institution “JOINT ACCOUNT - N/A Both depositors signed the | Section 439(a) is the No
Henderson, unknown} PAYABLE TO EITHER OR signature card, exclusive means of
B01S. Ww. 2d SURVIVOR™ establishing survivorship
838 (Tex. bank account. Extrinsic
1990) “We agree and declare that afl evidence is not allowed.

funds ... are and shall be our Signature card authorizes

joint property, ...and that upan payntent 1o survivor but

the death of ¢ither of us any does not create a right of

balance in said account or any survivorship.

part thereof may be withdrawn

by. or upon the order of the

survivor.”
Martinez v. Alamo “The undersigned ... agree ... N/A Both decedent and other The signature card was not No
Murtinez, 803 Savings that with respect 1o all sums ... party signed signature a wrilten agreement

S.W.2d 873
(Tex. App. ~
San Antonic
1991, no writ)

we are joint depositors, that the
moneys in stch account may he
paid to or on the order of any
one of us, either before or after
the deatl of the other account
kolder ... and payment ... shal}
be valid and discharge
Association (rom lability
regardless of original ownership
of the meney sa deposited.™

card.

meeling the requirements
of Section: 439(a).
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Unique Focts Regarding Key Fuctors in Right of
Bank / Wording of Wording of Related Account Signature Card Determining Survivorship | Survivership?
Cuse Name Account Signature Curd Agreement Completion Issue
Kitchen v. Gibraltar Account was set up as “Mrs. R N/A Decedent signed signatire | No box was checked to No
Seryver, 814 8. | Savings M. Park or Mrs. Joy Kitchen.™ card; other party later indieate account type
W.2d 798 No box was checked. One signed it as well. Card desired. The signature card
(Tex. App. — {unchecked) box read: “Joint had boxes to check which | “is not an unambiguous
Dallas 1991, Tenancy With Right of account type was desired, | written contract
writ denied) Survivorship. The undersigned but no box was checked. establishing a joint account
agree that all funds ... are and with right of survivorship,
shall be our joint property with as required by section
the right of survivorship and 439{a).” Extrinsic
that such funds may be paid to evidence to the contrary
... any ol us, either before ar was not admissible.
after the death of any of us.”
Rogers v. Royalt N/A {Court just says account N/A Husband and Wife signed | The account agreement Nao
Shelton, 832 3. | National agreement ¢stabiished a joint cird when joint account created a right of
W. 2d 709 Bank of account with right of was established with survivorship between [Note:
(Tex. App.— Palestine survivorship with community community funds. Six original parties. However, Depositors
Eastland 1992, funds.) years laer, son’s name typing an additional name were
writ denied) was typed onto card, but on the signature card at a husband and
husband and wife did not later date and having the wile, but
re-sign the card. Later, added party sign the card court does
wife died and will left did not ereate & right of not discuss
everything to her survivorship in the added community
husband. Later. hushand parly, since the depositors property
died, did not make a “new survivorship
written agreement™ issue.
meeling the requirements
af Section 439{a}.
Shanw v. Shene, | Mbank (2 “Type of Customer — foint with N/A Accounis belonged 10 “Joint with Survivership” No
8338.W.2d accounts) Survivorship.” husband before marriage; does not substantially

232 (Tex. App.

— Waco 1992,
writ denied)

husband added wile to
accounlts afler marriage.

fulfill the requirements of
Section 439(a} and
Stanffer.
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Unigue Facts Regarding Key Fuctors in Right of
Bunk / Waording of Wording of Related Account Signature Cuard Determining Survivership | Survivership?
Case Name Account Signatire Card Agreement Conpletion Issue
Ephran v Wharton Baxes for “Joint — With Savings Account; “JOINT Account was made By failing to mark a box to No
Frazier, 840 8, | Bank and Survivorship” and *Joint — No ACCOUNT - WITH pavable to “Elward select an account type, the
W.2d 81 (Tex. | Trust{(2 Survivorship.” No box was SURVIVORSHIP. Each joint Ephran or Mary L. signature cards and
App.—Corpus | accounts) marked. tenant intends and agrees that the | Haves.” Signatures were depository agreements are
Christi 1992, account balance upon his death on printed signature card insufficient to establish
no writ) shall be the property of the form provided by the joint lenancy with right of
survivor .. bank, which listed several | survivorship because they
types of accounts. Boxes | do not satisfy the statutory
Checking Account: “JOINT appeared opposite each requirements of Section
ACCOUNT - WITH type of account and 439(a).
SURVIVORSHIP. Such an depositors could mark the
account is issued in the name of type desired, but none of
two or more persons each of you the boxes were marked.
intend that upon your death the
balance of the account ... will
beiong to the survivor(s) ...
MeNenie v, First “The undersigned, joint N/A Both depositors sigmed Although §439 “magic Yes
Hart, 860 8. MNational depositors, hereby agree ... that signature card. words™ are not used. “shall
W. 2d 536 Bank of all sums ... are and shall be be owned by them jointly,
(Tex. App.— Monahans owned by them jointly, with with right of survivorship”™
El Paso 1993, right of survivorship ....” is sufficient to create
on rehearing} survivorship right.
AMeNeme v, NCNB Box opposite “or with right of “If survivorship is designated, on | Decedent signed the Initials written next to a Yes
Hart, 860 S. survivorship™ marked with an the death of one party to a joint signature card as statemeni reading “with
W.2d 536 “X” and initialed by all joint account, all sums ... vest in and depositor; the decedent right of survivorship”™ was
{Tex. App. — depositors. belong o the surviving party as and the other depositors enough to create a right of
Ll Paso 1993, his or her separate property and initiaied the survivorship, because the
on rehearing) estate.” “survivorship™ box account agreerent was
incorporated by reference
Ivey v, Sreele, Home “loint Tenancy with Right of N/A Decedent signed signature | Accounts had signature Yes
85758, w.2d Savings (3 Survivorship: Accountholders cards; cards had boxes cards signed by decedent
749 (Tex. App. | accounts) own this accousnt as joint tenants checked designating the which “specified in clear
- Houston with right of survivership. type of account chosch. language that upon the
[14th Dist.} Upon the death of one of us the death of one of the parties,

1993, no writ)

survivor(s) shalf own the entire
account.”

the account was owned by
the survivor(s).

APPENDIX A - SURVIVORSHIP CASES SINCE 1990 - PAGE 3
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Unigue Facts Regarding Key Factors in Rigla of
Bank / Wording of Waording of Related Aceount Signature Card Determining Stervivorship | Survivership?
Case Name Accont Signature Card Agreement Completion Issue
fvey v. Sreele, San Jacinto “Joint Tenancy with Right of NIA Decedent signed signature | Accounts had signature Yes
857 5. W.2d Savings (3 Survivorship. The undersigned cards; cards had boxes cards signed by decedent
749 (Tex. App. | accounts) agree that all funds now or checked designating the which “specified in clear
— Houston hereafter deposited in the type ol account chosen. language that upon the
[14th Dist.] account(s} ... are and shall be death of one of the parties,
1993, no writ) our joint property with right of the account was owned by
survivorship ..." the survivor(s).
fvev v, Sreele, Heights “Joint Tenancy with Right of N/A Decedent signed signature | Account had signature card Yes
8575.w.2d Savings Survivorship: Accounthoiders cards; cards had boxes signed by decedent which
749 (Tex. App. agree that they own this account checked designating the “specified in clear
- Housten as joint tepants with right of tvpe of account chosen. language thail upon the
[14th Dist.] survivorship and that upon the death of one ol the parties,
[993. no writ) death of one of us the the aceount was owned by
survivor(s) shail own the entire the survivor{s).
account.”
fvev v Sreele, Guardian “loint Account — With N/A Decedent signed signature | Account had signature card Yes
8578 w.2d Savings Survivosship — Such an account cards: cards had boxes signed by decedent which
749 (Tex. App. is issued in the name of two or checked designating the “specified in clear
— Houston more persons. Each of vou type of account chosen. language that upon the
[14th Dist.] intend that upon vour death the death of one of the parties,
1993, rio writ) valance in the account ... will the account was owned by
belong to the survivor(s) ...." Lhe survivor(s).
Tvev v, Steele, San Jaciato “Tenants in Common™ and not N/A Decedent signed signature | Account “contained No
857 5. W.2d Savings “Joint Tenancy with Right of cards; cards had boxes language insufficient to
749 (Tex. App. Survivorship™ checked designating the confer a right of
- Houston type of account chosen. survivoership upon the
[14th Dist.] surviving party.”
1993, po writ}
fvey v, Sieele, Home N/A N/A Failed to have a box Accounts had signature No
8575.w.2d Savings checked off designating cards signed by decedent
749 (Tex. App. the type of account which “specified in elear
— Houston chosen. language that upon the
[14th Dist,] death of one of the parties,

1993, no writ)

the iaccount was owned by
the survivor{s).

APPENDIX A - SURVIVORSHIP CASES SINCE 1990 — PAGE 4
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Unigue Facts Regarding

Key Factors in

Right of

Bank/ Wording of Wording of Related Account Signature Card Determining Survivorship | Sur vivorship?
Cuase Name Account Signature Card Agreement Completion Issue
fvev v, Sweele, Citizens ~Joint Accounts — With N/A Decedent signed signature | Account “contained No
8575.W.2d Savings {2 Survivorship™ with no other cards; cards had boxes language insufficient to
749 (Tex. App. | accounts) designating language checked designating the confer a right of
- Houston type of account chosen. survivorship upon the
[14th DisL} surviving party.”
1993, no writ)
Ivey v, Steele, University N/A N/A Account contained no Account “contained Na
8575.w.2d Savings language indicaling the language insufficient to
749 (Tex. App. type account opencd. confer a right of
— Houston survivership upon the
[14th Dist.] surviving party.”
1993, no writ})
Banks v. Sunbelt “Joint account with right of N/A “X in box by “joint Account card is “clear and Yes
Browning, 873 | Savings survivorship.” [Court does not account with right of unambigious regarding the
8. W.2d 763 say if there is additional survivorship.”™ Estate parties’ intent to creaie [Note:
(Tex. App.— language.] argued that the decedent joint accounis with the Depositors
Fort Worlls did not place “X" there, right of survivorship.” No were
1994, writ but a clerk at the bank extrinsic evidence to the husband and
denied} did. contrary is admissible. wife, but
Language of signature card court does
is sufficient 1o create right not discuss
of survivorship. community
property
survivorship
issue.]
Banks v. AmWest “Right of survivorship,” N/A “XX7 in box by “right of | Account card is “clear and Yes
Bruwning, 873 | Savings survivorship.” Estate unambigious regarding the
S.W.2d 763 {Court does not say if there is argued that the decedent parties” intent to create {Note:
(Tex. App.— additional language. ] did not place “XX" there, | joint accounts with the Depositors
Fort Worth but a clerk at the bank right of survivorship.” No were
1994, writ did. extrinsic evidence to the hasband and
denied) contrary is admissible. wife, but

Language of signature card
is sufficient 1o create right
of survivorship.

court does
not discuss
community
property
survivorship

issue.]

APPENDIX A - SURVIVORSHIP CASES SINCE 1990-PAGE S
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Unique Facts Regarding

Key Factors in

Right of

Bank / Wording of Wording of Reluted Account Signature Card Determining Survivorship | Survivorsiip?
Case Name Acconnt Signarure Card Agreement Completion Issne

In re Gibson, Nine Accounl parzics “as joint tenants N/A N/A “The language on the Yes
8935 w.2d savings with right of survivorship and signature card clearly
749 (Tex. App. | accounts 1ot as tenants in common and meeis the requirements of
— Texurkana {institution nol as tenants by the entirefy™ Chopin,” (Chopin v,
1995, no writ) | unlknown) agree that “any funds placed in DIuterfirst Boank Dallas, 694

or added to the account by any S. W, 2d 79 [Tex. App. —

one of us 1s and shatl be Dallas 1985, writ ref*d,

conclusively intended tohe a n.r.¢., holding that words

gift and delivery at that time of such as “held as joini

such funds to the other tenant tenants with the right of

signer or signers 1o the extent of survivorship™ create a right

his or their pro rata interest in of survivorship.)

the account.”
Arline v, Omnibank, The funds in the account shouid N/A Signature card was signed | Aecount was ntol a No
Onmnibank, N. N_A. be paid to "either of the by decedent. After survivarship account, The

A, 894 S.W.
2d 76 {Tex.
App. —
Houston {14th
Dist.] 1995, no
writ}

undersigned regardiess of the
original ewnership of the funds
so deposited,” and that "[i]n the
event of the death of either
person, the funds shall be
pevabie to the survivor, and in
the event of the death of the
survivor, the funds shali be
payable to the administrator,
executor, heirs, assigns or legal
successors of such survivor..."

decedent’s death, joint
account helder continued
to malke deposits and
withdrawals and
designated another persen
as joint account holder.
Bank delivered cashier’s
check for account balance
to administrator of
decedent’s estate, then
decided it was mistaken
and dishonored check.

signature card does not
purporl 1o alter ownership
ol the funds at the death of
an account holder. While
the bank was authorized to
pay the joint account
holder after decedent’s
death, the signature card
did not create a right of
survivorship.

APPENDIX A — SURVIVORSHIP CASES SINCE 1990 - PAGE 6
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Unigque Facts Regarding Key Factors in Right of
Bank / Wording of Wording of Reluted Account Signature Card Determining Survivorship | Swrvivorship?
Cuse Nume Account Signature Card Agreement Completion Issue
Evans v. First | First The “ti NPT N/A Individual certificates of Language of “time deposit Maybe
o . . he “time deposit signature . R L = T -
National Bank | Nationat - . deposit were only in the signature card” was
e K card” read: The signator(s) of . - . . .
of Bellville, Bank of S name of decedent. There | sufficicnt to create right of
. this account herchy - e . ; .=
M6 5. W. 2d Beltville i - was no reference to “time | survivorship. Extrinsic
acknowledge that the depositor . " . ..
367 (Tex. App. P deposit signalure card” on | evidence #or admissible 1o
or depositors, both as 1o the ; .
— Haouston " . the certificate, and there prove the existence of 2
- original deposit and any - .
[14% Dist.] . were no references to survivorship agregment,
. subseguent deposits, intend that \ L -
1997, writ ) R . CD’s account numbers or | but in this case extrinsic
. such funds as may conslitute . . o
denied} ) ) the card. evidence is zdmissible to
any account balance upon the . . .
- ) - establisk which accounts. if
death of any party to this ; biect o
account, shall be the property of any. are subject o tne.
L i survivorship language in
the surviving party or parties oo A
. the “time deposit signature
who shall take as a surviving
L ¥ card.” Case remanded for
joint tenant. L
factual determination.
Alfen v. Cuero “Multiple Party Account — With | “OWNERSHIP OF ACCOUNT Bank officer prepared Combined language of Yes
Wachtendorf, Federal Survivorship” AND BENEFICIARY signalure card. Both pages 1 and 2 substantially
962 S.W, 2d S&L DESIGNATION ~ These rules depositors signed card. complies with the
279 (Tex. App. apply to this account depending Decedent initialed the requirements of Section
— Corpus upon the form of ownership ... account-type selection 439A(b)(4) & (c) [the
Christi £998. specified on page 1 ... Muliiple- bex. The box alse is legislative form adopted in
no writ) Party Account With Right of marked with two Xs. 1997].

Survivorship (joint. and not as
lenanis in commaon) - At death of
party, ownership passes 1o
surviving parties. If two or more
of you survive the deceased
party, you will own the balance
in the account as joint tenants
with the right of survivorship and
not as tenants in common.”

Page 2 of signature card
was specifically referred
to on Page 1 bul not
attached. Bank officer
testified that it was
maintained on computer
media. Court said thal
Pages 1 and 2 constitule a
single document.

APPENDIX A - SURVIVORSHIP CASES SINCE 1990 - PAGE 7
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Unigue Facts Regarding Key Factors in Right of
Bank/ Wording of Weording of Reluted Account Signgture Card Determining Survivorship | Survivorship?
Cuase Name Account Signatre Card Agreement Compleiion Issue
Pressier v, Lvtle State Box opposite “Individual” N/A Jury found that Trial court properly placed No
Lytle State Bank gecount type had “XX" typed in handwritten, blue ink *“X™ | burden of proef on
Banik, 982 5. it; box opposite “Joint — With in box oppesite “Joint — disputed fact issue on party
W. 2d 561 Survivorship™ account type had With Survivorship™ was claiming survivorship.
(Tex. App. - “X" handwritten in biue ink. not placed on the “[A] party who ciaims to
San Antonio {Other fanguage of signature signature card either by OWI an account as the
1998, no writ) card unavailable.} the decedent or with his survivor of a joint account
consent. bears the burden of proving
her ¢laim.”

In e Estate of | Merrill Court says no one disputes that N/A Signed account agreement | Broker testimony ailowed Yes
Diifard 98 8. Lynch there appears of record an references Merrill Lynch to explain that account is
W. 3d 386 {court agreement containing Account No. 51D-11699. the same, bui the number
(Tex. App.— applies §439 | survivorship language. but the Property at death was in changed when the account
Amarillo 2003, | to what language is not reproduced in ML Acct. No. 532~ was moved from Fort
writ denied) appears 10 the opinion. 17M38. Warth ML office to Austin

be a offiee. Court says Stauffer

brokerage permits extrinsic evidence

account and of which document governs

aot a bank which zccount {it prevents

account, extrinsic evidence of the

without intent to make it

explanation) survivarship or not

survivorship,

Herring v. Bank of Adequacy of survivorship N/A The box adjacent to the No
Estate of America language was not at issue. ROS language is checked;
Huffinan, however, there is no
SW3d signature next to the box.
__(Tex. App. The parties” signatures

- Houston, 14"
Dist., 2004,
pet. den.}

appear on the card, but
further down under a
section relating o interest
on the account.

APPENDIX A - SURVIVORSHIP CASES SINCE 1990 -PAGE 8
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Unique Facts Regarding Key Factors in Right of
Bank / Wording af Wording of Retuted Account Signature Card Determining Survivorship | Survivorship?
Case Nume Aceonnt Signature Card Agreemeit Completion Issue

Estare of Bank of The card had & place for an “X" | “All joint accounts are presumed | The husband and wile Court specifically stated Yes
Wilson, 213 America next to “Joint with Right of t be joint accounts with the right | checked the box for joiat that when the signature
SWid 491 Survivorship”, which was of survivorship unless the with right of survivorship, | card incorporates a deposit
{Tex. App. - marked by Husband and Wife applicable state law does not and also crossed through agrecment, that agremeent
Tyler 2006, no and they both signed the card permit this presumption or we the boxes showing is also a part of the deposit
pet.) have othenwise agreed with you | “Individual”, “POD* and contract between the

in writing...Right of survivorship | “Totien Trust™ parties. Section 34.301(a),

means thafi when a co-ouner dies, Tex. Fin. Code

the balance in the account
belongs to the suviving co-
mwner....”

Malone v. Bank of Decedent initialed the line next Substantially same as above Card specifically stated Court found that case NO
Malone, America to “w/ Right of Survivorship™ that the account was governed by pre-1993
SW3d | and signed signature card. governied by the terms and | version of Section 439, and
No. [0-04- conditions of the deposit that signature on card was
(0011 CV agreement as it may be tnsufficient.
(Tex. App. - amended from time to
Waco 2005, time,
pet. pending
No. 03-07-41)
Dellinger v. Advanced Decedent signed the “Uniess otherwise stated on the Court applicd general YES
Dellinger, 224 | Federal “Membership and Account Account Application, a multiple principles of coniract law
SW3id 434 Credit Application,” which designated party account includes rights of to aflirm probale court’s
{Tex. App. - Untien the account as a joint account. survivorship. This means when {inding that the
Dallas 2007, ane owner dies, all sums in the “Membership Account
no. pet.) accourtt on the date of death vest Application™ incorporaled

in and belong to the surviving
partv(ics) as his or her separate
property and estate.”

the terms of the Account
Agreemeni by reference,
including the presumption
that a multi party account
inctudes rights of
survivorship.

APPENDIX A — SURVIVORSHIP CASES SINCE 1990 - PAGE 9
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Plan Benefictary Designation (Your bencficiaries will share squally in your accounts covered under the Plan unless you
specify different percentages delow. ) If you need more space, list the additional information on a separate sheet and
attack it 1o this form. If percenzpes are not indicated, the assers will be divided equally among the beneficiaries.

A. Primary Beneficiaries, If  primary beneficiary dies before you ar the last surviving joint owner, his or her
share of your plan accounts covered under the Plan will be divided proportioaately among the surviving
primary beneficiaries. General instructions, such as “All my children,” “Per Stirpes,” or “Lineal Descendants,”
are not acceprable. Any changes will replace any previous designations.

{Spouse) Percentage

Name (r/n} Socinl SccurityNun&:.—r Dntu nfBi.rth (manr}:, .u'.rzy yzar) Allocated”
[ 1 ' A T L ] : i
P 7 H ! - _.._:j_._ iy u-.-_._l
i T OOE j =N 1 sl ‘ N R

-] I

:]—'—_’_..; O Oo :!”CI'“

“Minimum of 10% per beneficiary and tom! must equal 100%.

:D?

B. Contingent Benefictaries, Vanguaré will transfer ownership of accounts covered under the Plan to your
contingent beneficiaries only if there are no surviving primary beneficiaries at the time of your death
(or the last surviviag joinr owner).

Percentuge
™Name Sacial Securiry Number Date of Birth (mouth, day, year) Allacated*

i [] - O .
R ‘HDD*DM—DDDWJ 0 O
EE——— S A

*Minimum of 1% per bencficiiry and rowl must equal 10090,

4. Cuostodian Demgnatmn for-Minors rapt:mm/)
1f you have named a minor-{child) as any beneficiary, you can dcmgnatt a custodian under the Uniform Tyansfurs
" 1o Minors Act (UTMA) of your state. This option is not available if all designated parties (owners, custodians,
and minors) reside in South Caroline or Vermont, where UTMA has not been adopted.

| 1
Name of Minor (firss, middle initial, Inst) Name of Custodian (first, middle initial, last}

; | :
] | |
Nume of Minor (firs, middle initial, last) Name of Custodian (firss, middle inizial, last)

—

5. Shareholder Signatures—YDU MUST SIGN BELOW (42 owners must sign exactly as their Venguard acsmnts are regisiered,)
The undersigned Plan Account-owners hereby acknowledge having received and read the Vanguurd Directed Beneficiary Plan
Agreement and agree o all terms and conditions set forth therein us supplemented by this applicarion. I understand and agree
that any service options previously established for my Plan Accbunte will remain the same until otherwise changed by me.

i
Naumne of Joint Acconnt Owner. (if applicable)( Plaase print.j

i

i :

Name of Account Owner (Please print. )}
r

i

Siimatun: of Joint Account Owner

: [ |
o _J !.__l H‘_,__Ji } i[_‘_w.
Date (montd, day, year)

Signanire of Accoun: Owner
NN
Date (month, day, year)

. .
—i_é o , ‘ . . oo przone & +

£ 2000 Thie Venguard Growp. Inc. Al rights reservad. Vanguard Marketing Corporation, Distributor.
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