Cause No. ___________________

	________________________________
            Plaintiff

V.

________________________________
            Defendant
	§

§

§

§

§

§

§
	JUSTICE OF THE PEACE COURT

PRECINCT NO. ________________

_______________  COUNTY, TEXAS


DEFENDANT’S PLEA IN ABATEMENT, 
AND ORIGINAL ANSWER

TO THE HONORABLE JUDGE OF THIS COURT:

Defendant, TENANT, files this Defendant’s Plea in Abatement, Motion to Dismiss, and Original Answer. Defendant respectfully shows the court the following: 

MOTION TO DISMISS- IMPROPER DELIVERY OF NOTICE TO VACATE
1.


This is a forcible detainer lawsuit for nonpayment of the rent for [Date].  It must be dismissed because Plaintiff failed to fully comply with the statutory prerequisites prior to filing suit.  The pertinent provisions of the Property Code read as follows: 

(a) If the occupant is a tenant under a written lease or oral rental agreement, the landlord must give a tenant who defaults or holds over beyond the end of the rental term or renewal period at least three days’ written notice to vacate the premises before the landlord files a forcible detainer suit, unless the parties have contracted for a shorter or longer notice period in a written lease or agreement.

. … 

(f) The notice to vacate shall be given in person or by mail at the premises in question.  Notice in person may be by personal delivery to the tenant or any person residing at the premises who is 16 years of age or older or personal delivery to the premises and affixing the notice to the inside of the main entry door.  If the dwelling has no mailbox and has a keyless bolting device, alarm system, or dangerous animal that prevents the landlord from entering the premises to leave the notice to vacate on the inside of the main entry door, the landlord may securely affix the notice on the outside of the main entry door.
Tex. Prop. Code Ann. § 24.005(a) (West Supp. 2013) (emphasis added). Here, Plaintiff asserts that it delivered the notice to vacate by [ex. sliding it between the door and the door frame and sliding it inside the unit.  Because Defendant’s unit has a mailbox, delivery of the notice to vacate in this manner did not comply with the statute].  Plaintiff did not comply with the statutory requirements on delivery of the notice to vacate, and this case must be dismissed. 

FAILURE TO PROPERLY DELIVER NOTICE OF PROPOSED TERMINATION OF TENANCY

2.


This case must be dismissed because Plaintiff did not properly terminate Defendant’s tenancy. The regulations governing the tenancy between Plaintiff and Defendant provide in pertinent part:
(a) Requisites of Termination Notice. The landlord’s determination to terminate the tenancy shall be in writing and shall: (1) State that the tenancy is terminated on a date specified therein;… and (4) be served on the tenant in the manner prescribed by paragraph (b) of this section.

(b) Manner of service.  The notice provided for in paragraph (a) of this section shall be accomplished by: (1) Sending a letter by first class mail, properly stamped and addressed, to the tenant at his or her address at the project, with a proper return address, and (2) serving a copy of the notice on any adult person answering the door at the leased dwelling unit, or, if no adult responds, by placing the notice under or through the door, if possible, or else by affixing the notice to the door.  Service shall not be deemed effective until both notices provided for herein have been accomplished.

24 C.F.R. § 247.4 (2013) (emphasis added).  Here, Plaintiff contends that it [ex. served Defendant with a notice of proposed lease termination titled 10 Day Notice to Pay on September 6, 2013, by leaving a copy at her front door.  Plaintiff did not mail the notice by first class mail.]  Thus, Plaintiff failed to comply with the notice service requirements, and this case must be dismissed. 

FAILURE TO SERVE DEFENDANT WITH A NOTICE STATING THE CORRECT RENT AMOUNT DUE

3.


This is an eviction suit for nonpayment of the [ex. September 2013] rent.  Defendant’s monthly rent is [ex. $600. Plaintiff served Defendant with a 10 Day Notice to Pay on September 6, 2013. It states that Defendant owes rent in the amount of $800 for September 2013. The amount demanded in the 10 Day Notice to Pay is incorrect].  Because the notice demands an incorrect amount of rent, it does not meet the requirements of the lease agreement, or the common law of the State of Texas on demand requirements.  Thus, this case must be dismissed.
ORIGINAL ANSWER-GENERAL DENIAL
4.

Defendant denies each and every, all and singular, the allegations contained in said Plaintiff’s complaint and demand strict proof thereof in accordance with the Texas Rules of Civil Procedure and Evidence. Defendant demands that Plaintiff prove its allegations by a preponderance of the evidence
AFFIRMATIVE DEFENSES
FAIR HOUSING
5.

Defendant contends that this eviction suit is discriminatory and in violation of the Fair Housing Act. A tenant may raise as an affirmative defense to a suit for eviction, a defense that the eviction is discriminatory in violation of the Fair Housing Act, 42 U.S.C. section 3601 et seq., . The Supremacy Clause of the United States Constitution requires that state Courts, including County Courts, consider federal defenses. Defendant contends that the Plaintiff has violated the Fair Housing Act by seeking to evict the Defendant. Defendant’s claims of discrimination by the Plaintiff are based on [disability, age, race, etc.].
RETALIATION

6. 


Defendant contends that this eviction suit is retaliatory and in violation of Section 92.331 of the Property Code. 


A tenant may raise as a defense to a suit for eviction, a defense that the eviction is retaliation by the landlord, under Section 92.335 of the Property Code.


Defendant claims the Plaintiff is retaliating against him for [ex. Calling code enforcement, requesting repairs, participating in a tenant organization, etc]. 

UNCLEAN HANDS

7.


The doctrine of unclean hands precludes the Plaintiff from recovering possession of Defendant’s property. Plaintiff is not entitled to recover possession because it has unclean hands. 


[ex. Plaintiff agreed to enter into an oral payment agreement with Defendant for $200 with the promise that the city of San Antonio would pay the remainder rent of $600 on X date. Plaintiff accepted the $200 but when the city attempted to make payment, Plaintiff refused the rental assistance and moved forward with the eviction case.] 

Due to Plaintiff’s unclean hands in causing Defendant’s alleged delinquency, Plaintiff is not entitled to recover possession of the premises.
EQUITY

8.

Equity demands that this suit be dismissed as moot due to Defendant’s no longer being in possession of the property. The law abhors a forfeiture of a lease contract because of the devastating consequences that result from a forfeiture. Eviction has severe consequences for families [maybe add something about COVID 19 pandemic and difficulty of going without housing]. 


The courts have noted that the harsh consequences of lease forfeitures counsel against forfeiture (eviction) when the lease may be construed to allow the tenancy to continue. See G.C. Murphy Co. v. Lack, 404 S.W.2d 853, 858 (Tex. Civ. App. — Corpus Christi 1966, writ ref’d n.r.e.). In G.C. Murphy, the court wrote:

The courts do not favor forfeitures and unless compelled to do so by language that will admit to no other construction, forfeiture will not be enforced. The law abhors a forfeiture. …. Equitable relief will not be granted in declaring a forfeiture, for only the plain language of the contract will permit such drastic relief. 
Id.

Similarly, the Austin Court of Appeals has held that equitable considerations may preclude a forfeiture even if the lease has a specific termination provision. See W.W. Laubach Trust/The Georgetown Corp. v. The Georgetown Corp./W.W. Laubach Trust, 80 S.W.3d 149 (Tex. App. — Austin 2002, pet. denied):

“Generally, courts do not favor termination and ‘in the absence of willful and culpable neglect on the part of the lessee a forfeiture will not be decreed for failure to comply with the covenants of the lease, especially where adequate compensation can be made for the breach.’”

….

“As one court of appeals has noted, “[a]lthough parties may contract to provide for forfeiture upon default, where equities are shown which justify a continuation of the contract rather than forfeiture of it, the forfeiture will be prevented.’”

….

“Further, we conclude that terminating this lease because of TGC’s failure to pay a relatively small percentage of the rent owed to the Trust would be ‘contrary to equity and good conscience.’” Id. At 157 (quoting T-Anchor Corp. v. Travarillo Associates, 529 S.W.2d 622, 627 (Tex. Civ. App. — Amarillo 1975, no writ); Caranas v. Jones, 437 S.W.2d 905 (Tex. Civ. App. — Dallas 1969, writ ref’d n.r.e.)).
ATTORNEY’S FEES
9.

Defendant seeks attorney’s fees for his counsel, Attorney or Law firm, in accordance with section 24.006 of the Texas Property Code and according to the parties lease [check this is allowed].
REQUEST FOR RELIEF
10.

Defendant asks that this lawsuit be dismissed; that the court enter judgment in favor of the Defendant; that Plaintiff take nothing by this suit; that the court assess all costs against Plaintiff; that the court award Defendant and his counsel reasonable attorney’s fees, including post-judgment interest at the legal rate; and that the court grant such other and further relief, at law or in equity, to which the Defendant may be justly entitled. 







Respectfully submitted,









[SIGNATURE BLOCK]

VERIFICATION

THE STATE OF TEXAS

)

COUNTY OF BEXAS

)


BEFORE ME, the undersigned notary public, on this day personally appeared TENANT, who being by me duly sworn on oath said that he is the defendant in the foregoing case; that he has read the foregoing Defendant’s Plea in Abatement, Motion to Dismiss, and Original Answer; and that the assertions of fact contained in paragraphs [PARAGRAPHS WITH FACTS], are within his personal knowledge and are true and correct. 







____________________








TENANT
SWORN TO AND SUBSCRIBED BEFORE ME on this day of __________________.








_____________________________








Notary Public, State of Texas

CERTIFICATE OF SERVICE
I hereby certify that I have served a true and correct copy of the foregoing Defendant's Request for Expedited Discovery on Plaintiff, via __________________________________, on this the ____________________ day of ______________.
ATTY FOR DEFENDANT SIGNATURE

