
. Form 23-6

This example is furnished merely for illustration and should not be used as a standard form. The nature of agreements incident to divorce, especially their tax aspects, makes the variables so numerous as to defy the use of simple forms. The tax consequences of the agreement must always be given careful consideration.
If desired, the contractual provisions of the agreement incident to divorce may be contained within the decree. McCray v. McCray, 584 S.W.2d 279 (Tex. 1979).

Include the following notice if a minor is named in the caption or if the agreement contains other unredacted sensitive data. See 
§ 6 of the Introduction in volume 1 of this manual concerning protection of sensitive data in filed documents.

NOTICE: THIS DOCUMENT
CONTAINS SENSITIVE DATA

[Caption. See § 3 of the Introduction in volume 1 of this manual.]

Agreement Incident to Divorce

The parties to this agreement and their attorneys are—

Name of Party:

Social Security number:

Driver’s license number and issuing state:

Attorney of record:

State Bar number:

Attorney’s e-mail address:

Attorney’s address:

Attorney’s telephone number:

Attorney’s fax number:

Name of Party:

Social Security number:

Driver’s license number and issuing state:

Attorney of record:

State Bar number:

Attorney’s e-mail address:

Attorney’s address:

Attorney’s telephone number:

Attorney’s fax number:

To the extent permitted by law, the parties stipulate that this agreement is enforceable as a contract. In consideration of the mutual undertakings and obligations contained in this agreement, the parties agree as follows:

1.
Child[ren]

Article 1 

Child[ren]

1.A.
Child[ren]

1.1
Child[ren] of the Marriage

The parties are the parents of the following child[ren]:

Name:

Sex:

Birth date:

Repeat above information for each additional child.

No other children of the marriage are expected.

Provisions concerning conservatorship and periodic support of children are not included in this agreement. See the practice notes at section 23.22 for discussion.

1.B.
Private Schools

1.2
Private Schools

[Include if applicable: Subject to approving the choice of [include if applicable: day-care facility and] school,] [name] agrees to and will pay [percent] percent of all reasonable and necessary [include as applicable: day-care, private school, parochial school] expenses for [name[s] of child[ren]], including but not limited to [include as applicable: tuition, books, school-required equipment and supplies, uniforms, testing, application and registration fees, lab fees, room and board [include if applicable: at school-owned housing], any other applicable items]. [Include if applicable: [Name] must be consulted about [his/her] choice of [include if applicable: day-care facility and] school and will not unreasonably withhold [his/her] consent about the choice of [include if applicable: day-care facility or] school.]

The foregoing paragraph should include provisions about when, where, and to whom payments are to be made and remedies if they are not made. Provisions for minimum grade-point and load requirements, maximum number of years, and any other restrictions may be included.

1.C.
Automobile

1.3
Automobile

[Name] agrees to and will [purchase/provide] for [name[s] of child[ren]] an automobile and purchase and maintain appropriate insurance for [the/each] child’s use within [number] days of the child’s having obtained a valid driver’s license.

To be enforceable as a contract, the foregoing paragraph should include more specific provisions regarding the automobile(s) and should include provisions allocating responsibilities for licensing, inspections, insurance deductibles, surcharges for insurance, gasoline, tires, oil, and other maintenance and repair charges.

1.D.
Camp/Extracurricular Activities

1.4
Camp/Extracurricular Activities

[Include if applicable: Subject to approving the choice of camp,] [name] agrees to and will pay all necessary charges, including transportation and uniforms, for [name[s] of child[ren]] to attend summer camp for a period not to exceed [number] weeks per year. [Include if applicable: [Name] must be consulted about [his/her] choice of camp and will not unreasonably withhold [his/her] consent about the choice of camp.]

The foregoing paragraph can be adapted for a variety of child-related expenses not usually part of a court order. Examples include tutoring; student trips; religious training; bar mitzvah; weekly allowance; various lessons, such as music, tennis, and riding; and social events, such as debutante and quinceañera.

1.E.
Education beyond High School

1.5
Education beyond High School

[Name] agrees to and will pay [percent] percent of all reasonable education expenses incurred to send [the/each] child either to college or to technical, vocational, or business school, provided the child is a full-time student [define specifically] and maintains at least a “C” or equivalent grade-point average toward the completion of either a college bachelor’s degree or a technical, vocational, or business school diploma. This obligation includes tuition, activities fees, laboratory fees, books, room and board, health insurance and related uninsured health-care expenses, college [fraternity/sorority/fraternity or sorority] dues and expenses, and other charges normally related to such education. The child [is/is not] a third-party beneficiary of this agreement. This obligation will terminate at [specify date or contingency]. [Include provisions about when, where, and to whom payments are to be made and remedies if they are not made.]

Include the following if applicable.

Caution: This provision postpones the obligation to make payment until after the conclusion of the semester and the receipt of the child’s report card.

As conditions for payment of this obligation, (a) the grades of the child must be reported to [name], and [name] must receive a photocopy of any report card issued by the school; (b) [name] must have the right at any time to contact the school to obtain current information on the grades and status of the child; and (c) the child must authorize the school to release that information to [name].

2.
Division of Marital Estate

Article 2
Division of Marital Estate

2.A.
Just and Right Division

2.1
Just and Right Division

This agreement provides a just and right division of the marital estate, having due regard for the rights of each party [include if applicable: and the child[ren] of the marriage].

2.B.
Assets to Petitioner

2.2
Assets to [name of petitioner]

Petitioner, [name of petitioner], is to receive as [his/her] sole and separate property and shall own, possess, and enjoy that property, and Respondent, [name of respondent], partitions, quitclaims, assigns, and conveys to Petitioner, [name of petitioner], [the following property:/the property listed in Schedule A, attached to and made a part of this agreement.]

The following are sample dispositions of some of the more common items of property. List them in the body of the agreement or in an attached schedule, as appropriate. Include items as applicable.

2.B.1.
Real Property

P-1.
The following real property, including but not limited to any escrow funds, prepaid insurance, utility deposits, keys, house plans, home security system access and code, garage door opener, warranties and service contracts, and title and closing documents: [for each parcel of property, describe by legal description and specify any indebtedness to be assumed].

If a lien is to be placed on the homestead, adapt language from 11.D. and 12. in form 23-1.

Language establishing a lien on the homestead must appear in the decree of divorce.

If the parties agree to sell the residence, adapt language from form 23-2.

2.B.2.
Household Furnishings


P-2.
All household furniture, furnishings, fixtures, goods, art objects, collectibles, appliances, and equipment in the possession of Petitioner or subject to Petitioner’s
 sole control.

Or

Because of the difficulty in describing the items precisely, care should be taken to have the parties obtain possession of these items before the decree is entered.

P-2.
The following furniture, furnishings, fixtures, goods, art objects, collectibles, appliances, and equipment: [list each item].

2.B.3.
Clothing, Etc.


P-3.
All clothing, jewelry, and other personal effects in the possession of Petitioner or subject to Petitioner’s sole control.

2.B.4.
Cash and Bank Accounts


P-4.
All sums of cash in the possession of Petitioner or subject to Petitioner’s sole control, including funds on deposit, together with accrued but unpaid interest, in banks, savings institutions, or other financial institutions, which accounts stand in Petitioner’s sole name or from which Petitioner has the sole right to withdraw funds or which are subject to Petitioner’s sole control.

Or

P-4.
All funds on deposit, together with accrued but unpaid interest, in the following banks, savings institutions, or other financial institutions: [specify name of each financial institution and account number and approximate balances].

2.B.5.
IRAs, SEPs, and Annuities

P-5.
All individual retirement accounts, simplified employee pensions, annuities, and variable annuity life insurance benefits in Petitioner’s name [include if desired: , including but not limited to: [description]].

Or

P-5.
The following [include as applicable: individual retirement accounts/simplified employee pensions/annuities/variable annuity life insurance benefits]: [description of each applicable item].

2.B.6.
Employee Benefits and Retirement

a.
All to One Spouse


P-6.
All sums, whether matured or unmatured, accrued or unaccrued, vested or otherwise, together with all increases thereof, the proceeds therefrom, and any other rights related to any profit-sharing plan, retirement plan, Keogh plan, pension plan, employee stock option plan, 401(k) plan, employee savings plan, accrued unpaid bonuses, disability plan, or other benefits existing by reason of Petitioner’s past, present, or future employment [include if desired: , including but not limited to: [description]].

Or

b.
Portion Awarded to Other Spouse

P-6.
Except for [the/those] portion[s] of Petitioner’s employee and retirement benefits in [description of each applicable plan] expressly awarded to Respondent in this agreement, all sums, whether matured or unmatured, accrued or unaccrued, vested or otherwise, together with all increases thereof, the proceeds therefrom, and any other rights related to any profit-sharing plan, retirement plan, Keogh plan, pension plan, employee stock option plan, 401(k) plan, employee savings plan, accrued unpaid bonuses, disability plan, or other benefits existing by reason of Petitioner’s past, present, or future employment [include if desired: , including but not limited to: [description]].

And/Or

c.
Portion of Other Spouse’s Retirement Awarded—Defined Contribution Plan

P-7.
A portion of Respondent’s retirement benefits in [exact name of defined contribution plan], and any successor Plan thereof, that portion being [exact dollar amount or fractional interest] of the total vested account balance as of [[date]/the date that the Final Decree of Divorce is signed by the Court], [including/excluding] the value of any outstanding loans, together with any interest, dividends, gains, or losses on that amount arising since that date, and more particularly defined in a Qualified Domestic Relations Order signed by the Court on or after the date the Final Decree of Divorce is signed. [Include if applicable: Petitioner will be responsible for [percent] percent and Respondent will be responsible for [percent] percent of any fees charged by the plan administrator for review of the Qualified Domestic Relations Order.]

d.
Portion of Other Spouse’s Retirement Awarded—Defined Benefit Plan


P-8.
A portion of Respondent’s retirement benefits in [exact name of defined benefit plan], and any successor Plan thereof, that portion being [describe the fractional interest or monthly benefits] of the vested accrued benefit as of [[date]/the date that the Final Decree of Divorce is signed by the Court], [include if applicable and agreed to: together with any survivor benefits, cost-of-living adjustments (COLAs), early retirement supplements and subsidies, interim benefits, and other ad hoc benefits,] and more particularly defined in a Qualified Domestic Relations Order signed by the Court on or after the date the Final Decree of Divorce is signed.
Division of retirement benefits depends on the type of retirement plan. See chapter 25 of this manual.

e.
Other Employment Benefits—Portion of Other Spouse’s Benefits Awarded
More detailed provisions may be needed, depending on the type of benefit involved.


P-9.
A portion of Respondent’s [describe specific benefits] benefits arising out of Respondent’s past or present employment, that portion being [describe exact dollar amount, fractional interest, etc.], together with all rights and privileges arising therefrom. [Include if applicable: Respondent is designated a constructive trustee for the benefit of Petitioner to the extent of [exact dollar amount or fractional interest] of those benefits, and Respondent will pay [exact dollar amount or fractional interest] of those benefits to Petitioner by cash, cashier’s check, or money order delivered to Petitioner’s last known address within [number] days after Respondent receives the benefits.] Respondent will provide to Petitioner true and correct copies of all documentation relevant to those benefits contemporaneously with the transfer of Respondent’s portion of the distributions. Each party will be responsible for and will timely pay that party’s respective tax liability on each benefit at that party’s respective tax rate.
2.B.7.
Union Benefits


P-10.
All insurance, pensions, retirement benefits, and other benefits arising out of Petitioner’s membership in [name of union].

2.B.8.
Insurance


P-11.
All policies of life insurance (including cash values) insuring Petitioner’s life.

Or

P-11.
The following policies of insurance insuring Petitioner’s life: [specify insurance company and policy number for each policy].

2.B.9.
Stocks and Bonds


P-12.
All brokerage accounts, stocks, bonds, mutual funds, and securities registered in Petitioner’s name, together with all dividends, splits, and other rights and privileges in connection with them.

Or

P-12.
The following stocks, bonds, and securities, together with all dividends, splits, and other rights and privileges in connection with them: [specify the number of shares, company, and certificate numbers].

2.B.10.
Motor Vehicle


P-13.
The [year, make, and model] motor vehicle, vehicle identification number [number], together with all prepaid insurance, keys, and title documents.

2.B.11.
Business

Closely held and subchapter S corporations should be awarded by stock. Joint ventures and partnerships should be awarded by the undivided percentage interest owned.


P-14.
The sole proprietorship known as [name], including but not limited to its name, goodwill, receivables, claims, and the following furniture, fixtures, machinery, equipment, inventory, accounts, goods, supplies, and personal property used in connection with the operation of the business: [describe assets used by the sole proprietorship].

P-15.
A [percent] percent [membership/partnership/limited partnership] interest in the [limited liability company/partnership/limited partnership] known as [name].

P-16.
[Number] shares in the corporation known as [name].
2.B.12.
Cash


P-17.
 [Number] dollars ($[amount]) payable by [name] to [name] on the day of divorce, by cash, cashier’s check, or money order.

2.B.13.
Jointly Owned Property


P-18.
An undivided [percent] percent interest in the following property, subject to the Operating Trust Agreement for Jointly Owned Property after Divorce signed in accordance with the terms of this agreement. [See form 24-19.]

2.B.14
Interest in Future Benefit

P.19.
An undivided [percent] percent interest in [describe benefit distribution, bonus, or payout] [include if applicable: that accrued before [date]/for the year [year]] if, as, and when received, which may be payable to Respondent, together with all dividends, splits, and other rights and privileges in connection with them, including without limitation all accumulated credits for dividends and distributions, or cash equivalents of them, as more particularly defined below.

Continue with the following.

2.C.
Assets to Respondent

2.3
Assets to [name of respondent]

Respondent, [name of respondent], is to receive as [her/his] sole and separate property and shall own, possess, and enjoy that property, and Petitioner, [name of petitioner], partitions, quitclaims, assigns, and conveys to Respondent, [name of respondent], [the following property:/the property listed in Schedule B, attached to and made a part of this agreement.]

Sample dispositions of some of the more common items of property are found in 2.B. above. List them in the body of the agreement or in an attached schedule, as appropriate. Include the prefix “R-” in each item number.

2.D.
Debts to Petitioner

2.4
Debts Payable by [name of petitioner]

Petitioner, [name of petitioner], will pay, as a part of the division of the estate of the parties, and will indemnify and hold Respondent, [name of respondent], and Respondent’s property harmless from any failure to so discharge, [these items:/the items listed in Schedule C, attached to and made a part of this agreement.]

The following are sample dispositions of some of the more common debts and obligations. List them in the body of the agreement or in an attached schedule, as appropriate. Include items as applicable.

2.D.1.
Home Mortgage


P-1.
The balance due, including principal, interest, tax, and insurance escrow, on the promissory note executed by [name of maker], in the original principal sum of $[amount], dated [date], payable to [name of mortgage company or bank], and secured by deed of trust on the real property Petitioner is to receive, which is recorded at volume [volume], page [number], Deed of Trust Records of [county] County, Texas.

2.D.2.
Vehicle Lien


P-2.
The balance due, including principal, interest, and all other charges, on the promissory note payable to [name of lender], [city, state], and given as part of the purchase price of and secured by a lien on the [year, make, and model] motor vehicle Petitioner is to receive.

2.D.3.
Specified Debts

Be sure to include debts of sole proprietorships, partnerships, joint ventures, and other business entities awarded to a spouse.


P-3.
The following debts, charges, liabilities, and obligations: [describe each item specifically, by providing exact name of creditor, account number, and account balance].

2.D.4.
Miscellaneous Debts


P-4.
All debts, charges, liabilities, and other obligations incurred [solely] by [Petitioner/Respondent/Petitioner and Respondent] from and after [date], unless express provision is made in this agreement to the contrary.

2.D.5.
Encumbrances


P-5.
All encumbrances, ad valorem taxes, liens, assessments, premiums, or other charges due or to become due on the real and personal property Petitioner is to receive under this agreement unless express provision is made in this agreement to the contrary.

Continue with the following.

2.E.
Debts to Respondent

2.5
Debts Payable by [name of respondent]

Respondent, [name of respondent], will pay, as a part of the division of the estate of the parties, and will indemnify and hold Petitioner, [name of petitioner], and Petitioner’s property harmless from any failure to so discharge, [these items:/the items listed on Schedule D, attached to and made a part of this agreement.]

Sample dispositions of some of the more common debts and obligations are found in 2.D. above. List them in the body of the agreement or in an attached schedule, as appropriate. Include the prefix “R-” in each item number.

2.F.
Notice

2.6
Notice

Each party will send to the other party, within three days of its receipt, a copy of any correspondence from a creditor or taxing authority concerning any potential liability of the other party.

2.G.
Owelty of Partition

2.7
Owelty of Partition

Because [name] is to receive the family homestead of the parties, an encumbrance for owelty of partition against the entirety of the property is needed to secure the payment of the resulting debt to [name].

An encumbrance for owelty of partition is created against the entirety of the homestead property described as follows: [legal description].

The purpose of the encumbrance is to secure the payment of the debt of [name] in favor of [name] of [number] dollars ($[amount]), resulting from the disposition of the homestead in this agreement. The debt will bear interest at [percent] percent per year and will be payable as follows: [describe terms of payment of the debt].

[Name] will sign a note payable to [name] in the amount of the debt specified above and payable according to the terms specified above. [Name] will also sign a deed of trust to secure payment of the debt resulting from the owelty of partition.

This debt is part of the division of community property between the parties and shall not constitute or be interpreted to be any form of spousal support, alimony, or child support.

2.H.
Debt and Lien to Equalize Division

2.8
Debt [and Lien] to Accomplish Just and Right Division

2.H.1.
Debt

For the purpose of a just and right division of property under this agreement, [name] will pay [name] [number] dollars ($[amount]), payable in accordance with the terms of the closing documents agreed to be executed.

This debt is part of the division of community property between the parties and shall not constitute or be interpreted to be any form of spousal support, alimony, or child support.

2.H.2.
Vendor’s Lien Note

[Names] intend this agreement to be a partition of their community property. Because of the nature of the properties making up the estate, the property cannot be divided in a just and right manner without impairing the value of all portions. A vendor’s lien note in the amount of [number] dollars ($[amount]) is necessary to make a just and right partition of the property. An equitable lien is created against the following property:

Describe the property to be subject to the lien. Include the legal description of any real property. For placing a lien on homestead, see 2.G. Additional collateral may be included and UCC filings required. See chapter 24 of this manual for additional closing documents.

This lien is in the nature of a purchase-money lien. The property described above is a part of the partition agreement. The entire interest in the property described above is subject to the lien.

[Name] will sign a vendor’s lien note for [number] dollars ($[amount]) payable to [name]. The note will bear interest at [percent] percent per year, compounded annually. It will be payable according to the following terms: [describe the terms of the note].

[Name] will sign an owelty lien deed of trust [specify applicable security instruments, including UCC forms] to secure the note.

2.I.
Lien for Reimbursement 

2.9
Lien for Reimbursement 

[Name] will pay [name] [number] dollars ($[amount]) as reimbursement to [the community/Petitioner’s separate/Respondent’s separate] estate from [Petitioner’s separate/Respondent’s separate/the community] estate for [basis of reimbursement claim]. [Name] will sign a note for that amount payable to [name]. The note will bear interest at [percent] percent per year, compounded annually. It will be payable according to the following terms: [describe the terms of the note, including, if desired, the effects of default]. An equitable lien on [describe property] is created. 

Include the following if applicable.

[Name] will sign [specify applicable security instruments, including UCC forms] to secure the note.

Include the following if applicable.

This payment for reimbursement is part of the division of community property between the parties and will not constitute or be interpreted to be any form of spousal support, alimony, or child support.

2.J.
Debt and Lien for Fraud on Community
§ 7.009
2.10
Debt [and Lien] for Fraud on Community

2.J.1.
Debt

In satisfaction of [name]’s claim for fraud on the community, [name] will pay [name] [number] dollars ($[amount]).

This debt is part of the division of community property between the parties and shall not constitute or be interpreted to be any form of spousal support, alimony, or child support.

Include the following if applicable.

2.J.2.
Lien

An equitable lien is created against [describe property] until the entire debt, plus accrued interest, is paid in full. The debt will bear interest at [percent] percent per year, compounded annually. The debt is payable according to the following terms: [describe the payment terms, including the effects of any default].

Include the following if applicable.

[Name] will sign a note for [number] dollars ($[amount]) payable to [name]. The note will bear interest at [percent] percent per year, compounded annually. It will be payable according to the following terms: [describe the terms of the note].

Include the following if applicable.

[Name] will sign [specify applicable security instruments, including UCC forms] to secure the note.

Include the following if a party will receive an interest in a future benefit.

The designations “party A” and “party B” are used below to distinguish between the two parties within this provision only. The designations may not apply consistently to the same individuals when they appear in other provisions in the agreement.

2.K.
Interest in Future Benefit

2.11
Interest in Future Benefit

[Name of party A] is to receive an undivided [percent] percent interest in and to any [description of benefit distribution, bonus, or payout] [include if applicable: that accrued before [date]/for the year [year]] if, as, and when received, which may be payable to [name of party B], together with all dividends, splits, substitutions, proceeds, accessions, and other rights and privileges in connection with them, including without limitation all accumulated credits for dividends and distributions, or cash equivalents of them. [Include if applicable: The portion [name of party A] will receive will be net of applicable income tax deductions, exemptions, exclusions, and write-offs based on the highest marginal tax rate of [name of party B]. [Name of party B] will provide [name of party A] with all documents necessary to show these calculations within fifteen days of [name of party B]’s determination of those calculations.] In conjunction with this provision—

1.
[Name of party B] is designated as constructive trustee of the portion of the above [distribution/payout/benefit] to be received by [name of party A];
2.
[Name of party B] will remit [name of party A]’s portion to [name of party A] at [address] within fifteen business days after [[name of party B]’s receipt of the [distribution/bonus/payout]/the later of [name of party B]’s receipt of the [distribution/bonus/payout] and [name of party B]’s determination of the portion of the [distribution/bonus/payout] to which [name of party A] is entitled under this agreement];

3.
[Name of party B] will furnish to [name of party A] at [address], within five business days of receipt of the [distribution/bonus/payout], complete copies of all documentation concerning the [distribution/bonus/payout] and any deductions from the gross amount received by [name of party B] from the [distribution/bonus/payout] within five business days of receipt of those documents; and

4.
[Name of party B] will authorize [name of party A] to communicate with each person responsible for the calculation and disbursement of any portion of the [distribution/bonus/payout].

2.L.
Attorney’s Fees

2.12
Attorney’s Fees

To effect an equitable division of the estate of the parties and as a part of the division, [include if applicable: and for services rendered in connection with conservatorship and support of the child[ren],] each party will be responsible for [his or her/his/her] own attorney’s fees incurred as a result of legal representation in this case [include if applicable: , except [name] will pay [number] dollars ($[amount]) to [name] for attorney’s fees for the benefit of [name of attorney]. Payment will be on or before [date]].

If applicable, include provisions for an interest-bearing note payable to the attorney.

If an attorney ad litem, a guardian ad litem, or an amicus attorney has been appointed with respect to any child in the case, include appropriate language for that person’s fees and expenses. See form 40-6.

2.M.
Income Taxes

2.13
Income Taxes

Warning: Each of the following items requires special treatment under the Internal Revenue Code and the income tax regulations. Consult with a tax adviser to determine the best way to address them in the agreement incident to divorce. This list is nonexclusive. In a particular case, other unusual tax items may need to be addressed specifically.

· partnerships—income/loss; capital account 

· trusts—income 

· subchapter S corporations—income/loss 

· net operating loss carryforwards

· charitable contribution carryforwards 

· capital loss carryforwards 

· self-employment tax—January 1 through date of divorce 

· passive loss carryforwards 

· rental properties—passive loss carryforwards 

· depletion carryforwards 

· investment tax credit carryforwards

· estimated tax payments—joint or sole name 

· self-employed medical insurance payments 

· reporting and paying “nanny” taxes for household employees
· child tax credit

· filing IRS information returns/forms

· unfiled tax returns

· innocent spouse/equitable relief

· division/exercise of stock options—vested and unvested 

These items will require additional analysis and tax calculations. Consult a tax adviser.
If both state and federal taxes are involved, reword the following paragraphs as appropriate.

The designations “party A” and “party B” are used in 2.M. to distinguish between the two parties within these provisions only. The designations may not apply consistently to the same individuals in all portions of 2.M. or when they appear in other provisions in the agreement.
2.M.1.
Liability for Federal Income Taxes for Prior Years
Select one of the following.

2.M.1.a.
Sole Liability of One Spouse
[Name of party A] will be solely responsible for all federal income tax liabilities of the parties allocable to the period from the date of marriage through December 31, [year preceding year of divorce], and will timely pay any taxes, penalties, and interest due thereon and will indemnify and hold [name of party B] and [name of party B]’s property harmless therefrom unless such additional tax, penalty, or interest resulted from [name of party B]’s omission of income or claim of erroneous deduction, in which case [name of party B] will pay, and hold [name of party A] and [name of party A]’s property harmless from, the additional tax, penalty, and interest allocable to the omitted income or erroneous deduction.

Or

2.M.1.b.
Shared Liability of Spouses
[Name of party A] and [name of party B] will be equally responsible for all federal income tax liabilities of the parties allocable to the period from the date of marriage through December 31, [year preceding year of divorce], and each party will timely pay 50 percent of any taxes, penalties, and interest due thereon and will indemnify and hold the other party and the other party’s property harmless from the portion of such tax, penalty, and interest required to be paid by the indemnifying party unless that additional tax, penalty, or interest resulted from a party’s omission of income or claim of erroneous deduction, in which case that party will pay, and hold the other party and the other party’s property harmless from, the additional tax, penalty, and interest allocable to the omitted income or erroneous deduction.

Continue with the following.

2.M.2.
Tax Refund

If a refund of tax or other amounts is made for any year during the parties’ marriage through December 31, [year preceding year of divorce], each party will be entitled to one-half of the refund amount, and the party receiving the refund check is designated a constructive trustee for the benefit of the other party to the extent of one-half of the refund amount, and the party receiving the refund check will pay to the other party one-half of the refund amount within five days of receipt of the refund check. Each party will endorse the refund check on presentation by the other party.

The refund may be allocated in the same proportion as the predivorce tax liabilities, or, if one party is paying all the taxes, that party may receive the entire refund.

2.M.3.
Treatment/Allocation of Income for Year of Divorce for Tax Purposes

The term “I.R.C.” means the Internal Revenue Code of 1986, as amended.
Select 2.M.3.a., 2.M.3.b., 2.M.3.c., or 2.M.3.d.

2.M.3.a.
Treatment/Allocation—No Stated Method

For the calendar year [year of divorce], each party will file a federal income tax return and report thereon the reporting party’s share of the income, gains, losses, deductions, and credits, including estimated taxes and withholding taxes, of the parties during the calendar year [year of divorce] prior to the date of divorce, and of the reporting party on and after the date of divorce, in accordance with the I.R.C. and this agreement.

Or

Warning: Do not include provisions for preparation and filing of tax returns for year of divorce or provisions for allocation of income, gains, losses, deductions, or credits or tax liabilities for year of divorce between the parties unless that language will be reviewed by a tax adviser after consultation with your client.

2.M.3.b.
Treatment/Allocation— General Rule—50 Percent Each
For the calendar year [year of divorce], each party will prepare and file a federal income tax return in accordance with the I.R.C. and report on that party’s tax return 50 percent of the community income, gains, losses, deductions, and credits of one or both parties during the period January 1 of the calendar year [year of divorce] and prior to the date of divorce (the “predivorce period”); all of the reporting party’s income, gains, losses, deductions, and credits during the period beginning on [date of divorce] through December 31 of the calendar year [year of divorce] (the “postdivorce period”); and all of the reporting party’s separate income, gains, losses, deductions, and credits during the predivorce period. Each party will take credit for 50 percent of the prior year tax overpayment carryforward of the parties to the calendar year [year of divorce]; 50 percent of all estimated tax payments and withholding taxes made by, in the name of, or for the benefit of either party for the predivorce period; and 100 percent of all estimated tax payments and withholding taxes made by, in the name of, or for the benefit of the reporting party for the postdivorce period.

· Provisions for Allocation of Tax Liabilities for Year of Divorce as between Parties Filing under the General Rule

Caution: Provisions for apportioning income, gains, losses, deductions, and credits and tax liability between the parties will not override the Internal Revenue Code and will not prevent the IRS from collecting taxes from a party in accordance with applicable law. Such provisions, if not consistent with applicable law, will give the client protection only to the extent that the provisions are enforceable by contract.

The following paragraphs provide formulas for determining the portion of the tax liability of one party required under the agreement to be paid by the other party for the year of divorce, i.e., one party required to report for tax purposes 50 percent of all predivorce period community income and other party required under the agreement to pay reporting party’s taxes on that predivorce period community income. The allocations in these paragraphs are very complicated examples. Practitioners are strongly advised to consult with tax professionals when using these formulas. The remarriage of a party during the year of divorce, for example, may affect how well these formulas work in ways the parties may not have anticipated.

If 2.M.3.b. is used, select one of the following three paragraphs for allocation of tax liability between the parties. These are not filing methods. Then include 2.M.3.b.(4) concerning the independent calculation of the tax allocation under those paragraphs.
2.M.3.b.(1)
Allocation—Actual Effective Rate
For the calendar year [year of divorce], [name of party A] will be responsible for and will timely pay [name of party B], and hold [name of party B] and [name of party B]’s property harmless from, the portion of federal income taxes required to be paid by [name of party B] as shown on the federal income tax return of [name of party B] for the calendar year [year of divorce] equal to an amount (not less than zero) determined by the independent calculation of [(X times Y) minus Z], where X (the effective rate of federal income tax) is the quotient of the income tax liability (before tax credits) as shown on [name of party B]’s federal income tax return for the calendar year [year of divorce] divided by the taxable income as shown on [name of party B]’s federal income tax return for the calendar year [year of divorce]; Y is the hypothetical amount of taxable income that would be required to be shown on [name of party B]’s federal income tax return for the calendar year [year of divorce] if the only taxable income of [name of party B] were the predivorce period income, gains, losses, and deductions allocable to [name of party B] under this agreement; and Z is an amount equal to the predivorce period tax credits allocable to [name of party B] under this agreement. The amount agreed to be paid by [name of party A] to [name of party B] will be paid within [number] days after the independent calculation is made. Taxable income will be determined in accordance with the I.R.C. The term “predivorce period” means the period during the calendar year [year of divorce] prior to the date of divorce. 

Or

2.M.3.b.(2)
Allocation—Hypothetical Marginal Rate (Bottom)
For the calendar year [year of divorce], [name of party A] will be responsible for and will timely pay [name of party B], and hold [name of party B] and [name of party B]’s property harmless from, the hypothetical amount of federal income taxes that would be required to be paid by [name of party B] as shown on a federal income tax return of [name of party B] for the calendar year [year of divorce] equal to an amount determined by the independent calculation of [(hypothetical federal income tax computed on X) minus Z], where X is the hypothetical amount of taxable income that would be required to be shown on [name of party B]’s federal income tax return for the calendar year [year of divorce] if the taxable income of [name of party B] were only the predivorce period income, gains, losses, and deductions allocable to [name of party B] under this agreement and Z is an amount equal to the predivorce period tax credits allocable to [name of party B] under this agreement. The amount agreed to be paid by [name of party A] to [name of party B] will be paid within [number] days after the independent calculation is made. Taxable income will be determined in accordance with the I.R.C. The term “predivorce period” means the period during the calendar year [year of divorce] prior to the date of divorce. 

Or

2.M.3.b.(3)
Allocation—Hypothetical Marginal Rate (Top)

For the calendar year [year of divorce], [name of party A] will be responsible for and will timely pay [name of party B], and hold [name of party B] and [name of party B]’s property harmless from, the hypothetical amount of federal income taxes that would be required to be paid by [name of party B] as shown on a federal income tax return of [name of party B] for the calendar year [year of divorce] equal to an amount determined by the independent calculation of [(hypothetical federal income tax computed on X) minus Z], where X is (a) the actual taxable income amount as shown on the federal income tax return of [name of party B] for the calendar year [year of divorce] minus (b) the hypothetical amount of taxable income that would be required to be shown on the federal income tax return of [name of party B] for the calendar year [year of divorce] if the taxable income of [name of party B] were only the income, gains, losses, and deductions allocable to [name of party B] for the postdivorce period and Z is the amount of tax credits shown on the income tax return of [name of party B] for the calendar year [year of divorce] minus the amount of such tax credits allocable to the postdivorce period. The amount required to be paid by [name of party A] to [name of party B] will be paid within [number] days after the independent calculation is made. Taxable income will be determined in accordance with the I.R.C. The term “postdivorce period” means the period of the calendar year [year of divorce] on and after the date of divorce. 

If 2.M.3.b.(1), 2.M.3.b.(2), or 2.M.3.b.(3) is used, include 2.M.3.b.(4).

2.M.3.b.(4)
Allocation—Independent Calculation

The parties will employ by [date] [name of accountant] to prepare the independent calculation described above and will direct [name of accountant] to submit the independent calculation to each party by [date].  [Name of party B] will provide [name of accountant] with [name of party B]’s tax return and any other information reasonably required by [name of accountant] by [date]. After [name of accountant] delivers the independent calculation to each party, each party will have [number] days to review and object to the independent calculation in writing to [name of accountant] and the other party, specifying the basis for that party’s objection to the independent calculation. 

If neither party timely objects to the independent calculation, the fees of [name of accountant] for the preparation of the independent calculation will be paid as follows: [specify manner of payment by each party]. 

If a party objects to the independent calculation and the parties are unable to resolve these objections within fourteen days of the objection, the parties will submit the independent calculation to binding arbitration in accordance with Texas arbitration law. In this event, each party expressly waives any right to trial by a court or trial by a jury regarding the determination of the independent calculation. The parties will appoint an arbitrator, in the manner provided below, who will be either an attorney board certified in tax law by the Texas Board of Legal Specialization or a certified public accountant licensed in Texas and specializing in tax law. The arbitrator’s decision will be binding in all respects. 

The party who first objected to the independent calculation will designate in writing the name of an arbitrator not later than twenty-one days after the date of that party’s objection, and not later than seven days after that designation, the other party will designate in writing the name of an arbitrator. If the parties cannot agree on an arbitrator within seven days after the second party’s designation, the two designees will select a qualified arbitrator within [number] days thereafter, who will be designated the sole arbitrator of the dispute. Each party will submit to the arbitrator in writing the disputed issues relating to the independent calculation with supporting documents and authorities by the date the arbitrator sets. If the parties cannot agree on the ground rules and procedures to be followed during the arbitration proceedings, the arbitrator will have the sole authority to establish the ground rules and procedures to be followed during the arbitration proceeding. If the arbitrator determines that a hearing is necessary, the parties will attend the arbitration hearing on the date and at the time and place set by the arbitrator. Absent agreement to the contrary, either party may furnish a court reporter, but none will be required. The parties will pay both the cost of arbitration and [name of accountant]’s fees for the preparation of the independent calculation as the arbitrator directs. The award of the arbitrator will be binding and conclusive on the parties. The parties agree that the arbitrator may deliver the arbitrator’s award by e-mail to the parties or to their designated representatives. Any court of competent jurisdiction may enter a judgment confirming the arbitration award.
Or

2.M.3.c.
Treatment/Allocation—Partition of Taxable Income to Pre–Date of Divorce
The following provision partitions, for tax purposes, between the parties as of January 1 of the year of divorce the income, gains, losses, deductions, and credits of the parties for the period January 1 of the year of divorce through the date of divorce with the intent that each party pay tax only on that party’s income, etc., for tax purposes.
The Texas Family Code requires a court to confirm an agreed partition or exchange of the income and earnings from a spouse’s property, wages, salaries, and other forms of compensation received on or after January 1 of the year in which the suit for dissolution of marriage was filed or that were received in another year during which the spouses were married for any part of the year. Tex. Fam. Code § 7.002(c). It is unclear whether the Internal Revenue Service or the courts will recognize the retroactive effect of such a partition to a calendar year before the year of divorce. The wise practitioner will advise the client to consult with a certified public accountant or tax attorney before relying on this statute.

For the purposes of determining income tax liability, the parties agree and hereby partition, as a party’s sole and separate property beginning January 1 of the calendar year of [year of divorce] and prior to the date of divorce, 100 percent of the income, gains, losses, deductions, and credits attributable to or derived from—
a.
that party’s personal earnings;

b. 
the property awarded to that party as that party’s sole and separate property in this agreement;

c.
the property confirmed as that party’s sole and separate property in this agreement; and

d.
the property in that party’s sole name, whether community or separate property, that was owned by that party during the calendar year [year of divorce] and prior to the date of the divorce and that was disposed on or after January 1, [year of divorce], but before the date of divorce.
Include the following paragraph if applicable.

Notwithstanding the allocations in item d. above, the parties further agree and hereby partition, as that party’s sole and separate property during the calendar year [year of divorce] prior to the date of divorce (“predivorce period”), [percent] percent to [name of party A] and [percent] percent to [name of party B] of the income, gains, losses, deductions, and credits attributable to the following property that was disposed during the predivorce period: [describe property held in both parties’ names or in one party’s sole name during the predivorce period].

Continue with the following if 2.M.3.c. is used.

The partition described above further assigns to a party estimated tax payments and withholding taxes made by, in the name of, or for the benefit of that party from January 1, [year of divorce], through the date of divorce, as if the same were that party’s sole and separate property. For the purposes of determining each party’s income tax liability, the property referenced above in items b. and c. for that party and each such property that was disposed on or after January 1, [year of divorce], and before the date of divorce, to the extent the income, gains, losses, deductions, and credits attributable to the property are partitioned to that party, will be deemed to have been partitioned to that party and have been that party’s separate property as of January 1, [year of divorce], or the date of the property’s acquisition, if later.
For the calendar year [year of divorce], each party will file a federal income tax return in accordance with the I.R.C. and this agreement.

Or

2.M.3.d.
Treatment/Allocation
26 USC § 66(a)—Community Income—Living Apart
The following alternative method of allocating between the spouses and reporting community income for the year of divorce may be used if the parties satisfy the requirements of Internal Revenue Code section 66(a) and the treasury regulations thereunder. To qualify—

1. the spouses must have been married to each other during any part of the calendar year;

2. the spouses must have lived apart (separate residences) for all of that calendar year and must have not filed a joint return for that calendar year;

3. one or both of the spouses must have earned income for the calendar year that is community income; and 

4. there must have been no transfers (directly or indirectly) of earned income between the spouses during that calendar year other than de minimis amounts and transfers for the benefit of children.

Warning: Payments of financial obligations of one party with the other party’s earned income may violate item 4. above regardless of whether those payments were made under a court order.

Earned income is defined in I.R.C. § 911(d)(2) as amounts received as compensation for personal services.

The parties represent that they have lived apart at all times during the calendar year of [year of divorce], that [name[s] of party[ies]] [has/have] earned income that is community income during that calendar year, and that there have been no transfers of earned income between the parties from January 1, [year of divorce], through the date of divorce. Each party will file a federal income tax return in accordance with I.R.C. sections 66(a) and 879(a) for the entire year ending December 31, [year of divorce].

Each party will be solely liable for the tax liability shown on [his or her/his/her] return and will timely pay and hold the other party and the other party’s property harmless from any liability of the reporting party for federal income taxes for the calendar year [year of divorce].

There are major differences in the allocation of income between the general rule (see 2.M.3.b.) and I.R.C. § 66(a). The parties should be advised by a qualified tax adviser about the proper allocation of income when filing under this code section.

Each party will use as a credit against that party’s income tax liability for [year of divorce] 100 percent of all estimated tax payments and withholding taxes made by, in the name of, or for the benefit of that party, 50 percent of the prior year tax overpayment carryforward of the parties to the calendar year [year of divorce], and 50 percent of all estimated tax payments made in the names of both parties for the period prior to the date of divorce.

If the Internal Revenue Service disallows the reporting of community income in accordance with sections 66(a) and 879(a), allocation of tax liability will still be made in the same proportions as though the income tax were calculated under section 66(a) and each party will pay or reimburse the other party for the amount of income tax paid by the other party in excess of the amount of income tax the other party would have paid if I.R.C. section 66(a) had applied.

Continue with the following.

2.M.4.
Indemnification

For the calendar year [year of divorce], each party will indemnify and hold the other party and the other party’s property harmless from any tax liability associated with the reporting party’s federal income tax return for that year unless the parties have agreed to allocate their tax liability in a manner different from that reflected on their returns.

2.M.5.
Preparation of Returns for Year of Divorce

2.M.5.a.
Exchange of Information

Each party will furnish such information to the other party as is requested to prepare the requesting party’s federal income tax returns for any year preceding or including [year of divorce] within thirty days of receipt of a written request for the information, and in no event will the available information for [year of divorce] be exchanged later than March 1, [year following year of divorce]. As requested information becomes available after that date, it will be provided within ten days of receipt.

2.M.5.b.
Third-Party Preparation

Both parties will cooperate in the preparation of separate income tax returns for [year of divorce] by supplying to [name of preparer] all information necessary for the preparation of each return in accordance with this agreement. Both parties will provide the information to the preparer within ten days of any request for the information. 

Select one of the following.

[Name of party] will pay all fees and charges for the preparation and filing of each party’s federal income tax return for the calendar year [year of divorce], which payment will be made within ten days of receipt of the bill for those fees and charges.

Or

Each party will pay all fees and charges for the preparation and filing of that party’s federal income tax return for [year of divorce].

Continue with the following as applicable.

2.M.6.
Preserving Records

Each party will preserve for a period of seven years from the date of divorce all presently existing financial and tax-related documents, information, and records relating to the community and separate estates of the parties and the preparation of the party’s federal and, if applicable, state tax returns for [year of divorce]. Each party will allow the other party access to these documents, information, and records as reasonably necessary for the determination of that party’s tax liability or to respond to an examination or audit by the Internal Revenue Service or other governmental agency within a reasonable time after receipt of written notice from the party requesting access to the documents, information, and records. Access will include the right to copy the documents, information, and records.

2.M.7.
Payment of Taxes Not Income

All payments made to the other party in accordance with the allocation provisions for payment of federal income taxes contained in this Agreement Incident to Divorce are not deemed income to the party receiving those payments but are part of the property division and necessary for a just and right division of the parties’ estate.

2.M.8.
Tax Exemption for Child[ren]

I.R.C. § 152(e) provides that the custodial parent will be entitled to dependency exemptions under I.R.C. § 151 for dependent children unless the custodial parent executes IRS Form 8332 (form 24-30 in this manual). Form 8332 may be used to release the exemption for a single year, for a number of specified years, or for all future years. See the practice notes at section 23.46.

Use 2.M.8.a. if the parties agree that one party will have the exclusive right to claim a child as a dependent for income tax purposes.

2.M.8.a.
Exemption to One Party
[Name of party A] will have the sole right to claim [name[s] of child[ren]] as [a dependent/dependents] for income tax purposes on [name of party A]’s income tax returns for all years beginning with the calendar year [year]. Not later than [number] days after the date of divorce [name of party B] will execute and deliver to [name of party A] at the law offices of [name of attorney] at [location] an IRS Form 8332 permitting [name of party A] this right. [Name of party B] will not to try to claim [the child/these children] as [a dependent/dependents] for income tax purposes beginning with the calendar year [year] unless [name of party A] has executed and delivered to [name of party B] an IRS Form 8332 permitting [name of party B] that right.

Or

Use 2.M.8.b. if the parties agree that they will split having the exclusive right to claim a child as a dependent for income tax purposes on an even- and odd-numbered-year basis.

2.M.8.b.
Exemption Split between Parties
[Name of party A] will have the sole right to claim [name[s] of child[ren]] as [a dependent/dependents] for income tax purposes on [name of party A]’s income tax returns for even-numbered years beginning with the calendar year [year]. Not later than [number] days after the date of divorce [name of party B] will execute and deliver to [name of party A] at the law offices of [name of attorney] at [location] an IRS Form 8332 permitting [name of party A] this right. [Name of party B] will not to try to claim [the child/these children] as [a dependent/dependents] for income tax purposes for even-numbered years beginning with the calendar year [year] unless [name of party A] has executed and delivered to [name of party B] an IRS Form 8332 permitting [name of party B] that right.

[Name of party B] will have the sole right to claim [name[s] of child[ren]] as [a dependent/dependents] for income tax purposes on [name of party B]’s income tax returns for odd-numbered years beginning with the calendar year [year]. Not later than [number] days after the date of divorce [name of party A] will execute and deliver to [name of party B] at the law offices of [name of attorney] at [location] an IRS Form 8332 permitting [name of party B] this right. [Name of party A] will not to try to claim [the child/these children] as [a dependent/dependents] for income tax purposes for odd-numbered years beginning with the calendar year [year] unless [name of party B] has executed and delivered to [name of party A] an IRS Form 8332 permitting [name of party A] that right.
2.M.9.
Tax Audit

The parties will cooperate with each other and exchange all relevant information, notices, and documents in the event of an audit or examination (or notice thereof) of their income tax returns for any period during their marriage through the date of divorce by the Internal Revenue Service or other governmental agency, and each party will have the right to participate, at that participant party’s cost and expense, in that audit or examination individually or by that party’s designated representative.
2.N.
Division of Assets and Liabilities Not Provided for in Agreement

2.14
Assets and Liabilities Not [Provided for in Agreement/Expressly Assumed]

Any assets of the parties not divided by this agreement will be subject to future division as provided in the Texas Family Code.

As a part of the division of the estate of the parties, any liability not expressly assumed by a party under this agreement will be paid by the party incurring the liability, who will indemnify and hold the other party and the other party’s property harmless from any failure to so discharge the liability.

2.O.
Confirmation of Separate Property

2.15
Confirmation of Separate Property 

2.O.1.
To Petitioner

The following property is confirmed as the separate property of [name of petitioner]: [include appropriate property descriptions].

2.O.2.
To Respondent

The following property is confirmed as the separate property of [name of respondent]: [include appropriate property descriptions].

2.P.
Future Use and Disposition of Credit Cards

2.16
Future Use and Disposition of Credit Cards

2.P.1.
For Petitioner

[Name of petitioner] will have the exclusive use of the following credit card[s] and [name of respondent] will not use or incur any indebtedness on [that/those] card[s]: [for each card, state type of card (e.g., MasterCard); issuing entity, if any (i.e., name of bank, credit union, etc.); name on card; and any other necessary identifying information].

[Name of respondent] will return the following card[s] to [name of petitioner] by [date]: [for each card, state type of card (e.g., MasterCard); issuing entity, if any (i.e., name of bank, credit union, etc.); name on card; and any other necessary identifying information].

2.P.2.
For Respondent

[Name of respondent] will have the exclusive use of the following credit card[s] and [name of petitioner] will not use or incur any indebtedness on [that/those] card[s]: [for each card, state type of card (e.g., MasterCard); issuing entity, if any (i.e., name of bank, credit union, etc.); name on card; and any other necessary identifying information].

[Name of petitioner] will return the following card[s] to [name of respondent] by [date]: [for each card, state type of card (e.g., MasterCard); issuing entity, if any (i.e., name of bank, credit union, etc.); name on card; and any other necessary identifying information].

2.P.3.
No Use of Certain Cards

[Name of petitioner] and [name of respondent] will not use or incur any indebtedness on the following card[s]: [for each card, state type of card (e.g., MasterCard); issuing entity, if any (i.e., name of bank, credit union, etc.); name on card; and any other necessary identifying information].

3.
Transfer and Delivery of Property

Article 3
Transfer and Delivery of Property

3.A.
Execution of Instruments

3.1
Execution of Instruments

[Name] will appear in the law offices of [name of attorney] at [location], at [time] on [date], and will execute, have acknowledged, and deliver to [name] these instruments: 

The following are examples.

1.
Special Warranty Deed [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-3.]

2.
Special Warranty Deed with Encumbrance for Owelty of Partition [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-4.]

3.
Real Estate Lien Note [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-6.]

4.
Deed of Trust [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-5.]

5.
Deed of Trust to Secure Assumption [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-7.]

6.
Owelty Deed of Trust or Deed of Trust with Owelty Lien [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-10.]

7.
Deed without Warranty [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-8.]

8.
Assignment of escrow funds letter [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-14.]

9.
Assignment of insurance coverage [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]];

10.
Assignment of utility deposits [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-15.]

11.
Certificate of title to motor vehicle [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]];

12.
Power of attorney to transfer motor vehicle [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-1.]

13.
Stock transfer certificate [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-17.]

14.
Operating Trust Agreement for Jointly Owned Property after Divorce [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-19.]

15.
Security Agreement with Collateral Pledge [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]; [See form 24-20.]

16.
Assignment of interest [include if applicable: in the form attached to this agreement as Exhibit [exhibit number/letter]]. [See form 24-16.]

3.B.
Delivery of Property

3.2
Delivery of Property

[Name of party] will deliver to [name of other party] on [date], at [time] at [address] these items:

The following are examples.

1.
[Year, make, and model] motor vehicle, vehicle identification number [number], together with all keys, insurance policies, registration papers, and title documents.

2.
All title documents, tax statements, insurance policies, house plans, warranties and service contracts, title and closing documents, and keys for property located at [full address].

List specifically such items as certificates of deposit, stocks, bonds, business records, insurance policies, tax basis records, furniture, jewelry, art, and so forth.

Repeat 3.A. and/or 3.B. as needed for the other party.

And/Or

3.C.
Continuation of Health Insurance Coverage (COBRA)
TIC §§ 1251.301–.302; 26 USC § 4980B; 29 USC § 1161 et seq.; 42 USC § 300bb–1 et seq.
3.3
Continuation of Health Insurance

[Name of employee spouse] will give written notice of the Court’s signing of the Final Decree of Divorce to [his/her] employer within five business days after the date of the Court’s signing. [Name of employee spouse] will include in the notice to the employer the last known mailing address of [name of nonemployee spouse] and will send a copy of the notice to [name of nonemployee spouse]. [Name of employee spouse] will also furnish to [name of nonemployee spouse] a copy of the presently existing health insurance card and any documentation explaining the benefits under the coverage within five business days after the Court’s signing of the divorce decree, unless previously provided.

Articles 4. and 5. dealing with mediation and arbitration should be used only when desired and specifically requested by the parties. For more discussion on alternative dispute resolution procedures, see chapter 18 of this manual.

4.
Mediation/Collaborative Law

Article 4
[Mediation/Collaborative Law/Mediation and Collaborative Law]

4.1
[Mediation/Collaborative Law/Mediation and Collaborative Law]

[Subject to any dispute resolution process designated in the parenting plan contained in the Final Decree of Divorce or any modification of that parenting plan, any/Any] claim or controversy arising out of the Final Decree of Divorce or the Agreement Incident to Divorce that cannot be resolved by direct negotiation will be mediated as provided in chapter 154 of the Texas Civil Practice and Remedies Code.

And/Or

[Subject to any dispute resolution process designated in the parenting plan contained in the Final Decree of Divorce or any modification of that parenting plan, if/If] any claim or controversy arising out of the Final Decree of Divorce or the Agreement Incident to Divorce cannot be resolved by direct negotiation [include if applicable: or mediation], the collaborative law process provided in title 1–A of the Texas Family Code will be used. 

5.
Arbitration

Article 5
Arbitration

5.1
Arbitration

[Subject to any dispute resolution process designated in the parenting plan contained in the Final Decree of Divorce or any modification of that parenting plan, any/Any] claim or controversy arising out of the Final Decree of Divorce or the Agreement Incident to Divorce that cannot be resolved by direct negotiation or mediation will be submitted to binding arbitration as provided in chapter 171 of the Texas Civil Practice and Remedies Code. The arbitrator will be selected by mutual agreement, but if no agreement can be reached about the arbitrator, the parties will secure the name of an arbitrator from the court that rendered the Final Decree of Divorce. The cost of the arbitration will be paid [[percent] percent by [name] and [percent] percent by [name]/as awarded by the arbitrator].

6.
General Provisions

Article 6
General Provisions

6.A.
Approval by Court

6.1
Approval by Court

This agreement will be submitted for approval to the court having jurisdiction of the divorce. If a decree of divorce is not rendered and signed within [number] days from the date of this agreement, this agreement will be void. This agreement is made in accordance with section 7.006 of the Texas Family Code.

6.B.
Disclosure

6.2
Disclosure

Each party represents and warrants to the other party that [he or she/he/she] has [include if applicable: , to the best of [his or her/his/her] ability,] made to the other party a [complete and accurate/fair and reasonable] disclosure of the nature and extent of the community estate, including values, and financial obligations, contingent or otherwise.

6.C.
Release of All Claims

6.3
Release of All Claims

Each party to this agreement releases the other from all claims, liabilities, debts, obligations, actions, and causes of action of every kind relating to or arising from the marriage between the parties, including any matters that could have been claimed at this time but were not. However, neither party is relieved or discharged from any obligation contained in this agreement or under any instrument or document executed in accordance with this agreement.

6.D.
Indemnification

6.4
Indemnification 

Each party represents and warrants that [he or she/he/she] has not incurred any outstanding debt, obligation, or other liability on which the other party is or may be liable, other than those described in this agreement. Each party agrees that if any claim, action, or proceeding is hereafter initiated seeking to hold the party not assuming a debt, an obligation, a liability, an act, or an omission of the other party liable for such debt, obligation, liability, act, or omission of the other party, that other party will, at that other party’s sole expense, defend the party not assuming the debt, obligation, liability, act, or omission of the other party against any such claim or demand, whether or not well founded, and will indemnify the party not assuming the debt, obligation, liability, act, or omission of the other party and hold [him or her/him/her] harmless from all damages resulting from the claim or demand.

Damages, as used in this provision, includes any reasonable loss, cost, expense, penalty, and other damage, including without limitation attorney’s fees and other costs and expenses reasonably and necessarily incurred in enforcing this indemnity.

The indemnifying party will reimburse the indemnified party on demand for any payment made by the indemnified party at any time after the entry of the divorce decree to satisfy any judgment of any court of competent jurisdiction or in accordance with a bona fide compromise or settlement of claims, demands, or actions for any damages to which this indemnity relates.

Each party will give the other party prompt written notice of any litigation threatened or instituted against either party that might constitute the basis of a claim for indemnity under this agreement.

6.E.
Litigation

6.5
Litigation

Each party represents and warrants that there are no known actions, suits, or proceedings pending or threatened against either party or the community estate or affecting any community properties or rights, at law or in equity or before any federal, state, municipal, or other governmental agency or instrumentality, domestic or foreign, and that [he or she/he/she] is not aware of any facts that might result in any action, suit, or proceeding.

6.F.
Execution of Other Documents

6.6
Execution of Other Documents

Each party will, within ten days of receiving written notice from the other party, execute and deliver to the other party any deeds, bills of sale, assignments, consents to change of beneficiaries of insurance policies, tax returns, and other documents and will do or cause to be done any other reasonable and necessary acts and things as may be necessary to effectuate the provisions and purposes of this agreement. If either party fails to comply with this provision, that party will pay to the other all attorney’s fees, costs, and other expenses reasonably and necessarily incurred as a result of that failure.

6.G.
Entire Agreement

6.7
Entire Agreement

This Agreement Incident to Divorce and the Agreed Final Decree of Divorce supersede all other agreements, either oral or in writing, between the parties relating to the rights and liabilities arising out of their marriage. This Agreement Incident to Divorce and the Agreed Final Decree of Divorce contain the entire agreement of the parties.

6.H.
Partial Invalidity

6.8
Partial Invalidity

If any provision of this agreement is for any reason found to be unenforceable, all other provisions will nevertheless remain enforceable.

6.I.
No Construction against Draftsman

6.9
No Construction against Draftsman

No provision of this agreement may be interpreted for or against any party because the party or the party’s legal representative drafted the provision.

6.J.
Waiver of Breach

6.10
Waiver of Breach

The waiver of any breach of any provision of this agreement will not waive any other breach of that or any other provision.

6.K.
Amendment or Modification

6.11
Amendment or Modification

This agreement may be amended or modified only by a written instrument signed by both parties.

Subsequent agreements after entry of a final decree are enforceable as contracts only.

6.L.
Successors and Assigns

6.12
Successors and Assigns

This agreement, except as it otherwise expressly provides, will bind and inure to the benefit of the respective legatees, devisees, heirs, executors, administrators, assigns, and successors in interest of the parties.

6.M.
Notice

6.13
Notice

Any notice to be given under this agreement by either party to the other must be in writing and may be effected by registered or certified mail, return receipt requested. Notice to [name] will be sufficient if made or addressed to [name and full address]. Notice to [name] will be sufficient if made or addressed to [name and full address].

Each party may change the address for notice to [him or her/him/her] by giving notice of that change in accordance with the provisions of this paragraph.

6.N.
Governing Law

6.14
Law Governing Agreement

This agreement must be construed, and its performance enforced, under Texas law.

6.O.
Attorney’s Fees and Expenses for Enforcement

6.15
Attorney’s Fees and Expenses for Enforcement

Reasonable attorney’s fees and expenses of a party incurred in successfully prosecuting or defending a suit under this agreement against the other party or the other party’s estate will be recoverable by the successful party in the action.

6.P.
Place of Performance

6.16
Place of Performance

All rights, duties, and obligations under this agreement are payable and enforceable in [county] County, Texas.

6.Q.
Bill of Review

6.17
Bill of Review

If either party seeks a modification of this agreement by equitable bill of review and the initiating party fails to succeed in setting aside this agreement, the initiating party will be liable to the defending party for any costs, attorney’s fees, consultant’s fees, appraisal fees, and any other expenses incurred in defending the action.

Include 6.R. if applicable.

6.R.
Sealing of Records

6.18
Sealing of Records and Agreement Not to Discuss Case

The parties will jointly move the Court to seal all records related to this case.

The parties will not discuss, publish, broadcast, or otherwise disseminate any information about this case to third parties unless the disclosure is with an attorney, accountant, or health-care provider, in a professional relationship, or in response to a valid court process.

Include 6.S. if applicable.

6.S.
Discharge from Discovery Retention Requirement

6.19
Discharge from Discovery Retention Requirement

The parties will jointly move the Court to order that they and their respective attorneys are discharged from the requirement of keeping and storing the documents produced in this case in accordance with rule 191.4(d) of the Texas Rules of Civil Procedure.

6.T.
Merger of Mediation/Collaborative Law/Informal Settlement Agreement

6.20
Merger of [Mediation/Collaborative Law/Informal Settlement] Agreement

This agreement is stipulated to represent a merger of a [mediation/collaborative law/informal settlement] agreement dated [date] between the parties. To the extent there exist any differences between the [mediation/collaborative law/ informal settlement] agreement and this agreement, this agreement shall control in all instances.

6.U.
Agreement Voluntary and Clearly Understood

6.21
Agreement Voluntary and Clearly Understood

Each party to this agreement—

(a)
is completely informed of the facts relating to the subject matter of this agreement and of the rights and liabilities of both parties;

(b)
enters into this agreement voluntarily after receiving the advice of independent counsel or declining to retain independent counsel although being advised to do so;

(c)
has given careful and mature thought to the making of this agreement;

(d)
has carefully read each and every provision of this agreement; 

(e)
completely understands the provisions of this agreement, concerning both the subject matter and the legal effect;

(f)
stipulates this agreement to be a just and right division of marital debts and assets; and

(g)
states that this agreement was signed without any coercion, any duress, or any agreement other than those specifically set forth in this agreement.

EXECUTED in multiple originals on the date of the acknowledgments shown below, with originals for the parties and their attorneys [include if applicable: and one to be filed among the papers of this case].

[Name]

[Name]

· Approvals

APPROVED AS TO FORM:

[Name]

Attorney for [name of party]

State Bar No.:

[E-mail address]

[Address]

[Telephone]

[Fax]

[Name]

Attorney for [name of party]

State Bar No.:

[E-mail address]

[Address]

[Telephone]

[Fax]

STATE OF TEXAS
)


COUNTY OF
)

This instrument was acknowledged before me on __________________ by [name of person acknowledging].

Notary Public, State of Texas

STATE OF TEXAS
)


COUNTY OF
)

This instrument was acknowledged before me on __________________ by [name of person acknowledging].

Notary Public, State of Texas

Attach any schedules used to list assets and debts divided. The schedules should be signed by the parties.


