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Chapter 17

RESIDENTIAL EVICTIONS AND
LOCKOUTS

l. GENERAL OVERVIEW.
A. Suit for Possession.

The forcible entry and detainer proceeding is a
summary, speedy, and inexpensive remedy for the
determination of who is entitled to possession of the
premises (emphasis added). McGlothlin v. Kliebert,
672 S.W. 2" 231, 232-233 (Tex. 1984); Scott V.
Hewitt, 90 S.W. 2" 816, 818 (Tex. 1936).

B. Remedy is Cumulative.

The forcible entry and detainer action is not
exclusive, but cumulative, of any other remedy that a
party may have in the courts of this state. McGlothlin,
672 S.W. 2" at 233; Scott, 90 S.W. 2" at 819. An
eviction suit does not bar a suit for trespass, damages,
waste, rent, or mesne profits. Tex. Prop. CopE §
24.008.

C. The Right to Possession.

For the purposes of considering suits for
possession, the right to possession of real property
occurs in the following scenarios:

1. Fee Simple. The owner holds title in fee
simple;

2. Foreclosure. The owner holds title
pursuant to a Trustee’s Deed;

3. Contracts for Deed. After default by
purchaser under a contract for deed; and,

4. Landlord/Tenant Relationships.
Landlord/ tenant relationships giving rise to
a party’s right to possession are defined by
the particular tenancy:

a. Specific Term.  Lease has a primary
term with specific ending date and no
reversion to a periodic tenancy.
Example: Primary term is from
January 1, 2009, to June 30, 2009; the
tenancy and right to possession ends as
a matter of law at midnight, June 30,
2009;

b. Specific Term With Reversion.
Primary term ends but reverts to a
periodic tenancy. Example: Primary
term is from January 1, 2009, to June
30, 2009, and lease provision provides
that the lease continues month to month
thereafter until either party delivers
written 30 day notice of termination
prior to the end of the renewal period.
The tenancy ends as a matter of law
only after proper advance written notice
is delivered by one of the parties;

Tenancy at Will. A tenant at will is
one who holds possession of premises
by permission of an owner, but without
a fixed term. Fandey v. Lee, 880 S.W.
2nd 164, 169 (Tex. App. — El Paso
1994, writ denied) (op. on reh’g).
Example:  An on-site employee is
provided an apartment as part of their
compensation  package but the
employee’s right to possession of the
apartment is expressly contingent on
their continued employment;

Tenancy at Sufferance. A tenant at
sufferance is one who wrongfully
continues in naked possession of
property after his right to possession
has  ceased. ICM  Mortgage
Corporation vs. Jacob, 902 S.W. 2nd
527, 530 (Tex. App. — El Paso 1994,
writ denied); Goggin v. Leo, 849 S.W.
2nd 373, 377 (Tex. App. — Houston
[14th Dist.] 1993, no writ); but see also,
Bockelmann v. Marynick, 788 S.W. 2nd
569, 571 (Tex. 1990) (holding that
tenant who remains in possession of
premises after lease termination
occupies “wrongfully” and is tenant at
sufferance). Example: Former owner
remaining in  possession  after
foreclosure; and,

Holdover. A new tenancy commencing
when tenant fails to vacate:

i. Atthe end of a specific term; or,

ii. After expiration of timely notice
of termination delivered by either
party prior to the end of the
current lease term or renewal
period.

Under the common law holdover rule, a
landlord may elect to treat a tenant
holding over as either a trespasser or as a

tenant holding over under the terms of
the original lease. Bockelmann, 788

S.W. 2" at 571; Howeth v. Anderson, 25

Tex. 557, 572 (Tex. 1860). Most
standardized leases will include express

holdover provisions; e.g., “rent is
payable daily pro rated over one month

at 150% of the monthly rent.”
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D. Forcible Entry and Detainer vs. Forcible

Detainer

Understanding the distinction between the causes
of action for Forcible Entry and Detainer and Forcible
Detainer is critical for the determination of the type
and manner of the delivery of the Notice to Vacate
that is required under Tex. Prop. Cobpe § 24.005 prior
to filing suit. The two causes of action for possession
are:

1. Forcible Entry and Detainer.

Party in possession never had a contractual or
common law right of possession. Specifically, a
person commits a forcible entry and detainer if the
person enters the real property of another without
legal authority or by force and refuses to surrender
possession on demand. Tex. Prop. Cobe § 24.001(a).
Forcible entry is statutorily defined as:

(1) An entry without the consent of the
person in actual possession of the
property;

(2) An entry without the consent of a
tenant at will or sufferance; or

(3) An entry without the consent of a
person who acquired possession by
forcible entry.

Tex. Pror. CopE § 24.001(b); and,

2. Forcible Detainer.

A forcible detainer occurs when the party in
possession originally had a contractual or common
law right of possession and loses the right to
possession. By statute, a person who refuses to
surrender possession of real property on demand
commits a forcible detainer if the person:

(1) Is a tenant or a subtenant willfully and
without force holding over after the
termination of the tenant’s right of
possession;

(2) Is a tenant at will or by sufferance,
including an occupant at the time of
foreclosure of a lien superior to the
tenant’s lease; or

(3) Is a tenant of a person who acquired
possession by forcible entry.

Tex. Prop. CopE § 24.002(a).

Il. THE NOTICE TO VACATE.
A. Overview.

The Notice to Vacate is the statutory predicate to
the filing of either an action for forcible detainer or an
action for forcible entry and detainer. Tex. Prop.
Cobe § 24.005. It must be in writing (with one

exception), delivered to the premises and include a
specific time deadline for delivery of possession.

B. Form.
With one exception, all notices to vacate must be
in writing. Appendices | and Il hereto are form

Notices to Vacate for Non-Payment of Rent and for a
Non-Rent Breach of Lease. Oral Notices to Vacate
may only be delivered to an occupant who obtained
possession by forcible entry under Tex. Pror. CoDE §
24.001. Tex. Prop. CopE § 24.005(d).

C. Content.

Each Notice to Vacate must include a demand for
possession of the premises'. The content is critical as
the bases articulated in the Notice to Vacate must
correspond to the proof at trial. Jessie v. Jerusalem
Apartments, 2006 Tex. App. LEXIS 9142 (Tex. App.
— Tyler Oct. 25, 2006, no pet.); Nealy v. Southlawn
Palms Apartments, 196 S.W. 3" 386 (Tex. App. —
Houston [1* Dist.] 2006, no pet.) (notice to vacate
merely stated “[o]Jwner desires possession” and
“undesirable tenant behavior”). In the context of
federally subsidized housing, federal regulations and
due process require the Notice to Vacate to adequately
detail the grounds for termination. Moon v. Spring
Creek Apartments, 11 S.W. 3" 427, 433 - 435 (Tex.
App. — Texarkana 2000, no pet.) (holding that at trial
the court must determine whether the due process
goals for notice have been sufficiently satisfied: (1)
adequate notice is provided so as to enable the tenant
to prepare a defense, (2) the tenant is allowed to be
represented by counsel, (3) the tenant is given an
opportunity to present evidence, cross-examine
witnesses, and present a defense, and (4) the decision
is rendered on the merits).

The content of the Notice to Vacate will be based
on one of the following scenarios:

1. Breaches of Lease for Non-Payment of Rent.
The Notice to Vacate may be either conditional
or unconditional.

a. Unconditional. The most common Notice
to Vacate includes an unequivocal demand
for possession for the failure to timely pay
all or a portion of the rent. See Notice to
Vacate for Non-Payment of Rent, Appendix
l.

! Note that the language in the statute for notices to vacate
issued for non-payment of sums due under a lease regarding
lots in manufactured home parks refers to the landlord’s
right to “terminate the lease agreement.” TEX. PROP. CODE
8§ 94.206.
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b. Conditional. The Notice to Vacate may be
a demand for possession subject to the
payment of rent by a specified time.
Caveat: If a landlord includes a demand for
the payment of delinquent rent as an
alternative to the tenant vacating the
premises by the date and time stated in the
notice, Tex. Prop. Cope 8§ 24.005(i) requires
the landlord to have delivered to the tenant a
prior written notice or reminder that the rent
is due and unpaid?.

Practice Pointer®: In the situation where the landlord
has regularly accepted late or partial payments of rent
and prior to delivering a Notice to Vacate for Non-
Payment of rent, consider providing written notice to
the tenant prior to the next rental due date that “No
further late or partial payments of rent will be
accepted and that the payment of rent and all sums
due under the lease must be timely made pursuant to
the lease” to attempt to cure a waiver of the timely
payment provisions of the lease or the assertion of the
affirmative defenses of estoppels or waiver.

Practice Pointer: When representing the landlord,
never deliver conditional Notices to Vacate, you
always have the right to rescind a Notice to Vacate if
the tenant pays the rent and fees due. When
representing the tenant, determine whether the Notice
to Vacate was conditional and if so, determine
whether the landlord complied with the additional
advance notice requirement.

2. Breaches of Lease for Other Than Non-Payment
of Rent.

The Notice to Vacate should include an
unequivocal demand for possession delivered for a
non-rent violation of the lease; e.g., conduct violation,
falsification of facts on application, arrest,
unauthorized occupant, unauthorized pet or the like.

Practice Pointer: Some non-standardized leases may
contain default provisions providing that that a tenant

? Compare TEX. PROP. CODE § 94.206 regarding
Maufactured Home Park Tenancies which requires the
landlord to include a ten day right for the tenant to cure a
rent breach of a lot lease in a manufactured home park prior
to the landlord “terminating the lease agreement (emphasis
added).”

* Most “Practice Pointers” herein are “Scars on the Back;”
a term most recently attributable to Kevin M. Kerr, Kevin
M. Kerr, P.C., Presentation of Post Lease Checklist: What
Do You Do After Your Lease Has Been Signed?, State Bar
of Texas 20™ Annual Advanced Real Estate Drafting
Course, Houston, March 5, 2009.

default does not occur until after the expiration of a
notice period and opportunity to cure. Be certain that
a default has in fact occurred.

3. Tenancy at Will.
The Notice to Vacate should include an
unequivocal demand for possession.

4, Tenancy at Sufferance.
The Notice to Vacate should include an
unequivocal demand for possession.

5. Forcible Entry and Detainer.

The Notice to Vacate should include an
unequivocal demand for possession; may be oral, see
11.B above.

6. Post-Foreclosure.
The Notice to Vacate should include an
unequivocal demand for possession.

7. Default Under Contract for Deed.
The Notice to Vacate should include an
unequivocal demand for possession.

D. Method of Delivery.

Tex. Prop. Cobe § 24.005(f) establishes the
method required for delivery of the Notice to Vacate.
The method chosen depends on whether the
underlying agreement includes the right to recover
attorneys’ fees and the desire of the plaintiff to
recover attorneys’ fees at time of trial.  The
consideration for the plaintiff is the additional week of
notice required to perfect the right to recover
attorneys’ fees at the time of trial when there is no
agreement or the agreement is silent as to the recovery
of attorneys’ fees.

1. Aqgreement Allows for Recovery of Attorneys’
Fees, or, No Agreement for Attorneys’ Fees and
Plaintiff Does Not Intend to Recover Attorneys’
Fees:

a. In Person. Personal delivery to the
tenant or any person residing at the
premises who is 16 years of age or older;

b. Posting. Personal delivery to the
premises and affixing to the inside of the
main entry door; if, however, the dwelling
has no mailbox and has a keyless bolting
device, alarm system, or dangerous
animal that prevents the landlord from
entering the premises to leave the Notice
to Vacate on the inside of the main entry
door, the landlord may securely affix the
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notice on the outside of the main entry
door; or,

Mail. Notice by mail may be by regular
mail, by registered mail, or by certified
mail to the premises in question.

Tex. Prop. CopE § 24.005(f).

2. If No Agreement For Attorneys’ Fees and

Plaintiff Seeks Recovery of Attorneys’ Fee,

Notice Must Be Delivered By Reqgistered or

Certified Mail.

Notice by registered or certified mail, return
receipt requested, is mandatory to recover attorneys’
fees at trial if:

The agreement for possession (lease, deed of
trust, contract for deed) does not provide for
the recovery of attorneys’ fees; or,

The notice is delivered for forcible entry and
detainer.

Tex. Prop. CoDE § 24.006(a).

E. Notice Periods for Notices to Vacate.
1.  Written Leases.

Two time periods are applicable for Notices to
Vacate delivered for the breach of a written lease; the
time period is determined by whether the lease
includes a provision allowing for the recovery of
attorneys’ fees and whether attorneys’ fees are to be
requested at trial:

a.

Written Lease Has Provision for
Recovery of Attorneys’ Fees. Three day
written notice unless lease or written
agreement provides for longer or shorter
time period. Tex. Prop. CopE § 24.005(a)
and 8§ 24.006(c). A longer or shorter notice
period expressly agreed to in the lease is
controlling. Tex. Prop. Cope § 24.006(c).
For example, the TAA Lease provides for 24
hour notice. Appendix IV TAA Lease, 1 32.
The TAR Lease provides for one day written
notice. Appendix V. TAR Lease, | 27.B(1).
Certain HUD Form Leases for subsidized
housing require a ten day opportunity for the
tenant to discuss the default with the
landlord. Relying on Tex. Prop. CoDE 8§
24.005(e), the Texas Court of Appeals has
held that the three day notice period required
for a Notice to Vacate may not run
concurrently with the ten day discussion
period required in the HUD lease; the Notice
to Vacate must be delivered subsequent to
the expiration of the original discussion

period. Kennedy v. Andover Place
Apartments, 203 S.W. 31 495, 498 (Tex.
App. — Houston [14™ Dist.] no pet.); or,
Written Lease Without Provision for
Recovery of Attorneys’ Fees. If lease does
not include language entitling the landlord to
recover attorneys’ fees and landlord intends
to seek attorneys’ fees at time of trial,
Notice to Vacate must state that if the tenant
does not vacate the premises before the 11th
day after receipt of the notice, the landlord
may recover attorneys’ fees. The demand
must be sent by registered mail or certified
mail, return receipt requested, at least 10
days before the date suit is filed. Tex. Pror.
CopEe § 24.006(a).

2. Oral Leases.

Two time periods are applicable for Notices to
Vacate delivered for the breach of an oral lease; the
time period is determined by whether attorneys’ fees
are to be requested at trial.

a.

No Intention to Seek Attorneys’ Fees.
Three day written notice. Tex. Prop. CoDE §
24.005(a); or,

Landlord Intends to Seek Attorneys’ Fees
at Trial. If landlord intends to seek
attorneys’ fees at time of trial, Notice to
Vacate must state that if the tenant does not
vacate the premises before the 11th day after
receipt of the notice, the landlord may
recover attorneys’ fees. The demand must
be sent by registered mail or certified mail,
return receipt requested, at least 10 days
before the date suit is filed. Tex. Pror.
CopE § 24.006(a).

3. Tenancies at Will.

Two time periods are applicable for Notices to
Vacate delivered to terminate a tenancy at will; the
time period is determined by whether attorneys’ fees
are to be requested at trial.

a.

Lease or Agreement Has Provision for
Recovery of Attorneys’ Fees. Three day
written notice unless the parties have
contracted for a shorter or longer notice
period in a written lease or agreement. TeX.
Prop. CopEt § 24.005(b).

Landlord Intends to Seek Attorneys’ Fees
at Trial. If lease or agreement does not
include language allowing for the recovery
of attorneys’ fees and landlord intends to
seek the recovery of attorneys’ fees at time
of trial, Notice to Vacate must state that if
the tenant does not vacate the premises
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before the 11th day after receipt of the
notice, the landlord may recover attorneys’
fees.  The demand must be sent by
registered mail or certified mail, return
receipt requested, at least 10 days before the
date suit is filed. Tex. Prop. CoDE §
24.006(a).

Tenancies at Sufferance.

a. Former Owner in Possession after Foreclosure.

No Intention to Seek Attorneys’ Fees.
Three day written notice unless the parties
have contracted for a shorter or longer
notice period in a written agreement. TEX.
PROP. CODE § 24.005(b);

Owner Intends to Seek Attorneys’ Fees at
Trial. If purchaser at foreclosure sale
intends to seek attorneys’ fees at time of
trial, Notice to Vacate must state that if the
tenant does not vacate the premises before
the 11th day after receipt of the notice, the
landlord may recover attorneys’ fees. The
demand must be sent by registered mail or
certified mail, return receipt requested, at
least 10 days before the date suit is filed.
Tex. Prop. CoDE § 24.006(a).

b. Tenant of Former Owner in Possession after Tax
or Trustee’s Foreclosure Sale.

No Intention to Seek Attorneys’ Fees.
Thirty day written notice to residential
tenant if the purchaser chooses not to
continue the lease and the tenant timely pays
rent and is not otherwise in default under the
tenant’s lease after foreclosure.  TEX.
PROP. CODE § 24.005(b). The tenant is
considered to timely pay the rent if, during
the month of the foreclosure sale, the tenant
pays the rent for that month to the landlord
before receiving any notice that a
foreclosure sale is scheduled during the
month or pays the rent for that month to the
foreclosing lienholder or the purchaser at
foreclosure not later than the fifth day after
the date of receipt of a written notice of the
name and address of the purchaser that
requests payment. Id.

Owner Intends to Seek Attorneys’ Fees at
Time of Trial. Thirty day written notice to
residential tenant if the purchaser chooses
not to continue the lease and the tenant
timely pays rent and is not otherwise in
default under the tenant’s lease after
foreclosure. TEX. PROP. CODE 8§

5.

24.005(b). The tenant is considered to
timely pay the rent if, during the month of
the foreclosure sale, the tenant pays the rent
for that month to the landlord before
receiving any notice that a foreclosure sale
is scheduled during the month or pays the
rent for that month to the foreclosing
lienholder or the purchaser at foreclosure not
later than the fifth day after the date of
receipt of a written notice of the name and
address of the purchaser that requests
payment. The Notice to Vacate must state
that if the tenant does not vacate the
premises before the 11th day after receipt of
the notice, the landlord may recover
attorneys’ fees. The demand must be sent
by registered mail or certified mail, return
receipt requested, at least 10 days before the
date suit is filed. TEX. PROP. CODE §
24.006(a).

Holdover.
Prior to issuance of a Notice to Vacate pursuant

to one of the following time periods, if tenant is
holding over beyond the rental term or renewal period,
the landlord must also comply with the tenancy
termination requirements of Tex. Prop. CoDE §

91.001*

* TEX. PROP. CODE

§ 91.001. NOTICE FOR

TERMINATING CERTAIN TENANCIES.

(@)

(b)

(©)

A monthly tenancy or a tenancy from month to month
may be terminated by the tenant or the landlord giving
notice of termination to the other.

If a notice of termination is given under Subsection (a)
and if the rent-paying period is at least one month, the
tenancy terminates on whichever of the following
days is the later:

the day given in the notice for termination; or

(2) one month after the day on which the notice is

given.

If a notice of termination is given under Subsection (a)
and if the rent-paying period is less than a month, the
tenancy terminates on whichever of the following
days is the later:

the day given in the notice for termination;
or

the day following the expiration of the period
beginning on the day on which notice is given
and extending for a number of days equal to the

number of days in the rent-paying period.
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6.

a. No Intention to Seek Attorneys’ Fees.
Three day written notice unless lease or
written agreement provides for longer or
shorter time period. Tex. Prop. CoDE §
24.005(a).

b. Owner Intends to Seek Attorneys’ Fees at
Time of Trial. If lease does not include
language entitling the landlord to recover
attorneys’ fees and landlord intends to seek
attorneys’ fees at time of trial, the Notice to
Vacate must state that if the tenant does not
vacate the premises before the 11th day after
receipt of the notice, the landlord may
recover attorneys’ fees. The demand must
be sent by registered mail or certified mail,
return receipt requested, at least 10 days
before the date suit is filed. Tex. Pror.
CobE § 24.006(a).

Forcible Entry.

a. No Intention to Seek Attorneys’ Fees.
Oral or written Notice to Vacate may
demand that the party in possession vacate
either immediately or by a specified
deadline. Tex. Propr. CoDE § 24.005(d).

b. Owner Intends to Seek Attorneys’ Fees at
Time of Trial. If owner intends to seek
attorneys’ fees at time of trial, the Notice to
Vacate must state that if the tenant does not
vacate the premises before the 11th day after
receipt of the notice, the owner may recover
attorneys’ fees. The demand must be sent
by registered mail or certified mail, return
receipt requested, at least 10 days before the
date suit is filed. Tex. Pror. CoDE 8§
24.006(a).

Tenant of a Person Who Acquired Possession by
Forcible Entry.

a. No Intention to Seek Attorneys’ Fees.
Three day written notice. Tex. Prop. Cobe
§ 24.005(c).

(d)

(€)

If a tenancy terminates on a day that does not
correspond to the beginning or end of a rent-paying
period, the tenant is liable for rent only up to the date
of termination.

Subsections (a), (b), (c), and (d) do not apply if:

(1) alandlord and tenant have agreed in an
instrument sighed by both parties on a different
period of notice to terminate the tenancy or that
no notice is required; or

(2) there is a breach of contract recognized by law.

b. Plaintiff Intends to Seek Attorneys’ Fees
at Time of Trial. If plaintiff intends to seek
attorneys’ fees at time of trial, the Notice to
Vacate must state that if the tenant does not
vacate the premises before the 11th day after
receipt of the notice, the plaintiff may
recover attorneys’ fees. The demand must
be sent by registered mail or certified mail,
return receipt requested, at least 10 days
before the date suit is filed. Tex. Prop. Cobe
§ 24.006(a).

Practice Pointer: Make certain that the Notice to
Vacate terminates solely the right to possession; avoid
Notices to Vacate that terminate the lease.

I1l. TRIAL PROCEDURE.
A. In General.

A modifiable draft complaint for forcible
detainer is included as Appendix I11.

B. Jurisdiction.

The Justice Court® in the precinct in which the
real property is located has exclusive original
jurisdiction for eviction suits. Tex. Gov'T CopE 8§
27.031(a)(2); Tex. Pror. CobE 8§ 24.004. Concurrent
jurisdiction is vested in the statutory Probate Courts
for matters against or incident to an Estate. TEX.
ProOB. CODE § 5A(b). “An insufficient description
[of the property] in the complaint in forcible entry and
detainer is not such a defect as to deprive the court of
jurisdiction. The complaint can be amended in the
Justice of the Peace Court.” Family Investment Co. of
Houston v. Paley, 356 S.W. 353, 355-356 (Tex. Civ.
App. — Houston [1* Dist.] 1962, writ dism’d).

With the exception of the limited concurrent
jurisdiction of TEX. PROB. CODE 8 5A(b), it is well
settled in Texas that Justice Courts have exclusive
jurisdiction over suits for possession, McGlothlin, 672
S.W. 2™ at 232-233, unless the determination of title
is required to determine the issue of possession, Rice
v. Pinney, 51 S.W. 3" 705 (Tex. App. — Dallas 2001,
no pet), and the merits of title shall not be
adjudicated. TEX. R. CIv. P. 746,

1. Allegation of Title Issue Does Not Divest the
Justice  Court of Jurisdiction in Suit For
Possession:

a. Defaults Under Deeds of Trust. Defaults
leading to foreclosure under deeds of trust

*Note that forcible detainer and forcible detainer petitions
are brought in Justice Court, one of the two Courts in which
a Justice of the Peace sits — the other being Small Claims
Court. Tex. Gov'T. CopE § 28.001, et seq.
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having language to the effect that if the
property is sold under deed of trust, prior
owner becomes a tenant at sufferance or
tenant at will. Dormandy v. Dinero Land &
Cattle Co., L.L.C., 61 S.W. 3" 555 (Tex.
App. — San Antonio 2001, pet. dism’d
w.0.j.) (deed of trust provision stated: “If
any of the property is sold under this deed of
trust, [prior owner] shall immediately
surrender possession to the purchaser. |If
[prior owner] fails to do so, [prior owner]
shall become a tenant at sufferance of the
purchaser, subject to an action for forcible
detainer”).

b. Pending Wrongful Foreclosure
Proceeding. When wrongful foreclosure
proceeding is pending in district court after
non-judicial foreclosure sale after default
under a deed of trust. Rice, 51 S.W. 3" at
713 (holding that when deed of trust had
tenant at sufferance reversion language, a
justice or county court is not deprived of
jurisdiction by the existence of a title
dispute, but is deprived of jurisdiction only
if “the right to immediate possession
necessarily requires the resolution of a title
dispute™).

c. Default Under Contracts for Deed With
Proper Default Language. For defaults
under contracts for deed which include
language to the effect that after default,
purchaser becomes a tenant at sufferance or
tenant at will. Martinez v. Daccarett, 865
S.W. 2" 161, 163 (Tex. App. — Corpus
Christi 1993, no pet.).

2. Allegation of Title Issue Divests the Justice
Court of Jurisdiction in Suit For Possession:

a. Defaults Under Contracts for Deed
Without Proper Default Language. For
defaults under contracts for deed which do
not include language to the effect that “after
default, purchaser becomes a tenant at will
or tenant at sufferance.” Ward v. Malone,
115 S.W. 3 267 (Tex. App. — Corpus
Christi 2003, pet denied); Aguilar v. Weber,
72 S.W. 3" 729 (Tex. App. — Waco 2002, no
pet.).

b. Marital Life Estate Determination
Necessary. When necessary to deter-mine
the existence of a marital life estate in the
real property at issue. Fernandez v.
Mendoza, 2005 Tex. App. LEXIS 392 (Tex.
App. — Dallas 2005, pet. denied).

Practice Pointer: If a temporary restraining order
issues to enjoin a suit for possession and resolution of
a title dispute is not necessary to determine the issue
of possession, consider immediately moving the court
for dissolution of the temporary restraining order
under TEX. R. Civ. P. 680. Compare, Breceda v.
Whi, 187 S.W. 3™ 148 (Tex. App. — El Paso 2005, no
pet.) (injunction issued to prevent landlord from
disturbing quiet enjoyment of the tenant but expressly
carving out from the effect of the injucntion the right
of landlord to prosecute a forcible detainer action was

proper).

C. Venue.

Mandatory venue is in the justice precinct in
which all or part of the premises is located. Tex. Civ.
Prac. & Rem. CopE § 15.084.

D. Sworn Complaint.

The complaint must be verified. TEX. R. CIv. P.
739. The complaint must describe the lands,
tenements or premises, the possession of which is
claimed, with sufficient clarity to identify same, and it
shall also state the facts which entitled the
complainant to possession and authorize the action
under Tex. Prop. Cobe 88 24.001-24.004. TEX. R.
Civ. P. 741. The complaint must list all home and
work addresses of the defendant known to the plaintiff
and should state that plaintiff knows of no other home
or work addresses of the defendant in the county
where the premises are located to support a judgment
based upon substituted service. TEX. R. CIv. P. 742a.
Since TEX. R. CIv. P. 742a contemplates a defendant
having more than one home address, it is reasonable
to require a plaintiff relying on TEX. R. CIv. P. 742a
to obtain service of citation to disclose that it knows
that a defendant is currently living somewhere other
than on the leased premises before obtaining a
judgment based on constructive service by delivery to
the leased premises. Thomas v. Olympus/Nelson
Property Management, 148 S.W. 3™ 395, 400 (Tex.
App. — Houston [14™ Dist.] 2004, no pet.) (holding
that service under TEX. R. Civ. P. 742a would not
support a default judgment when the sworn complaint
failed to list tenant’s Waco VA hospital address where
he was receiving inpatient treatment for PTSD).

Appendix Il contains a modifiable suit for
possession for the following scenarios:

1. Rent Breach Forcible Detainer;

2. Non-Rent Breach Forcible Detainer;

3. Foreclosure Forcible Detainer — Prior Owner
in Possession;

4. Foreclosure Forcible Detainer — Tenant of
Prior Owner in Possession;

5. Forcible Entry and Detainer.



Residential Evictions and Lockouts

Chapter 17

Additional bases for a suit for possession are found in
the statute describing acts of the landlord which do not
constitute retaliation:

An eviction or lease termination based on
the following circumstances, which are valid
grounds for eviction or lease termination in
any event, does not constitute retaliation:

(1) the tenant is delinquent in rent when the
landlord gives notice to vacate or files
an eviction action;

(2) the tenant, or a member of the tenant’s
family, or a guest or invitee of the
tenant intentionally damages property
on the premises or by word or conduct
threatens the personal safety of the
landlord, the landlord’s employees, or
another tenant;

(3) the tenant has materially breached the
lease, other than by holding over, by an
action such as violating written lease
provisions prohibiting serious
misconduct or criminal acts, except as
provided by this section;

(4) the tenant holds over after giving notice
of termination or intent to vacate;

(5) the tenant holds over after the landlord
gives notice of termination at the end of
the rental term and the tenant does not
take action [for retaliation] until after
the landlord gives notice of
termination; or

(6) the tenant holds over and the landlord’s
notice of termination is motivated by a
good faith belief that the tenant, a
member of the tenant’s family or a
guest or invitee of the tenant might:

(A) adversely affect the quiet
enjoyment by other tenants or
neighbors;

(B) materially affect the health or
safety of the landlord, other
tenants, or neighbors; or

(C) damage the property of the
landlord, other tenants or
neighbors.

Tex. Prop. CoDE § 92.332.

E. May Join a Suit for Rent.

A suit for rent may be joined with an action of
forcible entry and detainer, wherever the suit for rent
is within the jurisdiction of the Justice Court, TEX. R.
Civ. P. 738, and must be brought in the county and
precinct in which all or part of the property is located.

Tex. Civ. Prac. & Rem. Cope § 15.091. Late fees,
NSF fees and other amounts due under the lease may
not be included in the suit for possession.

Practice Pointer: Some leases include provisions that
all payments received may be applied first to non-rent
monetary obligations and then to rent. See TAA
Lease, § 34; TAR Lease, 1 8. When representing the
landlord, determine if the landlord’s accounting
practices and the lease allow the “carry” of a rent
obligation. When representing the tenant, review the
provisions of the lease and petition to determine if the
landlord is entitled to the amounts requested.

Practice Pointer: When representing the landlord, the
prayer in your petition should always request all rent
due as of the date of judgment.

Practice Pointer: A lease provision providing that the
full month’s rent is due and owing on the first of the
month should not be prorated through the day of trial
unless a written lease provides otherwise. When you
are representing the landlord and a court attempts to
pro rate the rent to the date of the hearing, you should
vigorously argue that:

1. A judgment for possession will not become
final for five days and is subject to appeal
for trial de novo;

2. If a writ of possession must issue and be
served for the plaintiff to obtain possession,
it could take up to three additional weeks
during which the tenant will maintain
possession; and,

3. Your client has a contractual right to the full
month of rent as of the rental due date under
the lease.

Practice Pointer: If rent through the date of judgment
would exceed the maximum jurisdictional limits of the
Justice Court (currently $10,000.00), best practice is
to plead an express reservation of the right to seek
rents due in a court of competent jurisdiction. See
allegation in Appendix Il1.

F. Who May File?
1. Rent Breach.

The owner or any agent of owner or landlord.
TEX. R. CIV. P. 747a; Tex. Prop. CopE 8§ 24.011.

2. Holdover.
The owner or any agent of owner or landlord.
TEX. R. CIv. P. 747a; Tex. Prop. CoDE § 24.011.

3. Any Suit Resulting in a Default Judgment.
The owner or any agent of owner or landlord.
Tex. Prop. CopE § 24.011.
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4. Corporate Plaintiff.
Any agent of a corporation that is the owner or
landlord. TEX. Gov'T CODE § 27.031(c).

Practice Pointer:  Anyone can file a suit for
possession; if the basis of the suit is a non-rent breach
of lease or the Plaintiff is not a corporation, the court
should require counsel to represent Plaintiff if the
Defendant appears at trial. See I11.J. Continuance,
below. If this occurs, most Justices of the Peace will
allow an oral request for a continuance.

G. Bond for Possession.

In exigent circumstances, the party filing the suit
for possession may file a bond for possession. TEX.
R. Civ. P. 740. The sole benefit to a plaintiff filing a
bond for possession is the right to the issuance of a
writ of possession on the date of trial but only if the
defendant fails to appear and a judgment for
possession is thereafter granted by default. TEx. Prop.
CopEe § 24.0061(b).

1. Time for Filing.
At any time prior to final judgment in a forcible

detainer action. TEX. R. CIv. P. 740.

2. Contents of Bond.

An unconditional promise that the plaintiff will
pay defendant all costs and damages as shall be
adjudged against Plaintiff. TEX. R. Civ. P. 740.

3. Amount.

The Justice Court’s determination of the probable
amount of costs of suit and damages which may result
to defendant in the event that the forcible detainer
action was improperly instituted. TEX. R. CIv. P. 740.

4. Service of Bond for Possession.

In the same manner as citation and shall provide
notice to defendant of the rules and procedures of
TEX. R. CIv. P. 740.

5. Defendant’s Response.
a. May File Counterbond.

i. Contents of Counterbond. Un-conditional
promise that the defendant will pay plaintiff
in the event possession has been improperly
withheld by defendant. TEX. R. CIV. P.
740(a).

ii. Amount. The Justice Court’s determination
of the probable amount of costs of suit and
damages which may result to plaintiff in the
event possession has been improperly
withheld. TEX. R. CIV. P. 740(a). On
appeal, the plaintiff will not be allowed to

recover from the sureties on the counterbond
any amount in excess of the face amount of
the bond. Locke v. Beal, 257 S.W. 302
(Tex. Civ. App. — Galveston 1923, no writ).

b. Demand for Trial.

i. Defendant Entitled to Trial. Defendant
shall be granted a trial if defendant makes
demand. TEX. R. CIV. P. 740(b);

ii. Time for Trial. If demand for trial is made
within six days from the date of service of
the bond for possession on the defendant, a
trial shall occur prior to the expiration of the
sixth day after service of the bond. TEX. R.
CIV. P. 740(b).

6. Immediate Possession Only After Defendant’s

Default.

The court may only grant immediate possession
after a bond for possession is filed and timely served
after the Defendant fails to appear for trial and a
default judgment for possession issues. TEx. PRrop.
CopEe § 24.0061(b).

Practice Pointer: A writ of possession served on a
defendant pursuant to the issuance of a bond for
possession does not appear to extinguish the right of
the tenant to appeal.

H. Citation.

After filing of the sworn complaint, the Justice of
the Peace is required to immediately issue citation
directed to the defendant or defendants commanding
the defendant to appear before the Justice of the Peace
at a time and place named in the citation, such time
being not more than ten days nor less than six days
from the date of service of the citation. TEX. R. CIv.
P. 739.

1. Personal Service.

The constable serves the defendant personally or
“by leaving a copy thereof with some person over the
age of sixteen years, at [defendant’s] usual place of
abode.” TEX.R. CIv. P. 742.

2. Substituted Service.

TEX. R. CIv. P. 742a allows the issuance of a
default judgment for possession and rent based upon
substituted service when the constable attempts
personal service at least two times at each home
address of the defendant in the county listed in the
complaint and then, after obtaining authorization from
the Justice of the Peace, delivers citation to the inside
of the premises at issue by placing through a mail
chute or under the door and if neither of those
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methods is successful, securely affixing the citation to
the front door, plus, on the date of substituted service,
mailing a copy of the citation with the complaint to
the Defendant’s address. TEX. R. CIv. P. 742a. Tex.
Prop. CopE § 24.0051(a).

Since TEX. R. Civ. P. 742a contemplates a
defendant having more than one home address, it is
reasonable to require a plaintiff relying on TEX. R.
Civ. P. 742a to disclose that it knows that a defendant
is currently living somewhere other than on the leased
premises before obtaining a judgment based on
constructive service by delivery to the leased
premises. Thomas, 148 S.W. 3™ 395, 400 (holding
that service under TEX. R. Civ. P. 742a would not
support a default judgment when the sworn complaint
failed to list tenant’s address Waco VA hospital
address where he was receiving inpatient treatment for
PTSD).

I. Defendant’s Pleadings.

The Defendant should always file a written
answer, including a general denial, as TEX. R. CIv. P.
574a provides, in part, that “[e]ither party may plead
any new matter [if the case is appealed to county court
for trial de novo] which was not presented in the court
below, but no new ground of recovery shall be set up
by the plaintiff [on appeal], nor shall any set-off or
counterclaim be set up by the defendant [on appeal]
which was not pleaded in the court below.”
Additionally, all rules governing the district and
county courts shall also govern the justice courts,
insofar as they can be applied, except where otherwise
specifically provided for by law or [the Texas Rules of
Civil Procedure]. TeEX. R. Civ. P. 523. “A party
proceeding pro se must follow all procedural rules and
is held to the same standards as a licensed attorney,”
Weaver v. E-Z Mart Stores, Inc., 942 S.W. 2" 167,
169 (Tex. App. — Texarkana 1997, no pet.), including
a pro se party in a suit for possession. Moore V.
Sieber, 2006 Tex. App. LEXIS 9829 (Tex. App. —
Texarkana Nov. 14, 2006, no pet.).

Additional defensive pleadings include:

1. Pleas to the Jurisdiction.

Although a plea to the jurisdiction can be raised
for the first time on appeal, Waco 1.S.D. v. Gibson, 22
S.W. 3" 849, 850 (Tex. 2000), the best practice is to
raise the issue in the trial court. Two of the most
common pleas to the jurisdiction in response to a suit
for possession are:

a. Title Dispute. An appropriate claim that the
determination of title is necessary for
resolution of the right to possession. See
111.B.2 above.

b. Property Not in Precinct. A claim that the
premises in question are not in the justice

precinct in which the case is filed. TEX.
Gov't CoDE § 27.031(a)(2); Tex. Pror.
CopE § 24.004. See 111.B above.

2. Motion to Transfer Venue.

A motion to transfer venue must be filed prior to
or concurrently with any pleading or it is waived.
TEX. R. CIv. P. 86(1). The primary basis to move for
a change of venue is if all or part of the premises at
issue is not in the justice court precinct in which the
suit for possession was filed. Tex. Civ. PRac. & Rem.
Copk § 15.084.

3. Motion to Abate.

A motion to abate is used to prevent the
Plaintiff’s case from going forward on the pleadings
until the Plaintiff corrects the defect. Martin v.
Dosohs, 1, Ltd., 2 S.W. 3" 350, 354 (Tex. App. — San
Antonio 1999, pet. denied). It must be verified.
Sparks v. Bolton, 335 S.W. 2" 780, 785 (Tex. Civ.
App. — Dallas 1960, no writ).

The two most common bases for abatement are:

a. No Assumed Name Certificate. If the
Plaintiff has no, or an incorrect, assumed
name certificate on file, it cannot prosecute
an action in the courts of Texas. Tex. Bus.
& Com. Cope 8§ 36.25; Sixth RMA Partners
v. Sibley, 111 S.W. 3" 46, 55 (Tex. 2003).

b. Servicemembers Civil Relief Act. At any
time after the filing of the suit for possesion,
the Court, the service-member or someone
on behalf of the servicemember, for
premises:

1. Occupied or intended to be occupied
primarily as a residence; and,

2. For which the monthly rent does not
exceed $2,400.00;

may move the court for a stay of the
proceedings on the grounds that the
servicemember’s ability to pay the rent is
materially affected by military service. On
such application, the Court must stay the
proceedings for a period of 90 days, unless,
in the opinion of the Court, justice and
equity require a longer or shorter period of
time, or, adjust the obligation under the
lease to preserve the interests of all parties.
50 U.S.C.S. Appx. 8531(b)(1)(a).

4. Death of Defendant.
A suggestion of death should be filed.
Thereafter, the clerk is to issue a scire facias to the
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representative of the estate to appear and defend.
TEX. R. CIv. P. 152.

5. Bankruptcy of Defendant.
A suggestion of bankruptcy should be filed.

6. Jury Demand.
Request must be made on or before five days

from the date defendant was served with citation and
Defendant must pay a jury fee of $5.00. TEX. R. CIv.
P. 744,

7.  Special Exceptions.

The Defendant, even if he or she is pro se, must
specially except to defects in the Plaintiff’s pleading
or the defects are waived. TEX. R. Civ. P. 90; Moore
v. Sieber, 2006 Tex. App. — LEXIS 9829 (Tex. App. —
Texarkana 2006, no pet.).

8. Special Denials.
The Defendant should file verified denials if

there is a misnomer, the plaintiff has not legal
capacity to sue, the plaintiff not entitled to recover in
the capacity in which plaintiff sue, there is a defect of
parties, or any other ground under TEX. R. Civ. P. 93.

9. Affirmative Defenses.

The Defendant should affirmatively plead all
affirmative and avoidance defenses it may have or the
Court, on objection, should disallow the Defendant
from introducing evidence on the defense. TEX. R.
Civ. P. 94. The most common affirmative defenses to
a suit for possession are:

a. Payment, including an account stating
distinctly the nature of the payments and the
payments made. TEX. R. Civ. P. 95;

b. Release;

Estoppel;

d. Waiver. Where Appellant housing authority
entered into new lease two days after it
perfected appeal by filing an appeal bond,
housing authority waived right to sue for
possession. Joseph v. Beaumont Housing
Authority, 99 S.W. 3™ 765 (Tex. App. -
Beaumont 2003, no pet.) ;

e. Retaliation. Tex. Prop. Cope § 92.335;

f.  Failure of Condition Precedent; e.g., the
failure to deliver the prior notification when
Plaintiff utilizes a conditional Notice to
Vacate with a right to cure by payment.
Tex. Prop. Cope § 24.005(i); see 1I.C.1.c
above;

g. Fair Housing Act violation.

o
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10. Recusal.

If any party to a suit before any justice shall
make an affidavit supported by the affidavit of two
other credible persons, citizens of the county, that they
have good reason to believe, and do believe, that such
party cannot have a fair and impartial trial before such
justice or in such justice’s precinct, the justice shall
transfer such suit to the court of the nearest justice
within the county not subject to the same or some
other disqualification. TEX. R. Civ. P. 528.

J. Continuance.

A continuance of the trial of not more than six
days may be granted to either party for good cause
shown on affidavit. TEX. R. CIv. P. 745.

K. Trial.
1. Issues.
The only issues at trial are:

a. Possession. The right to actual possession.
TEX. R. CIv. P. 746;

b. Rent. The amount of rent due the plaintiff
provided that it is properly pleaded. TEX. R.
Civ.P. 738;

c. Attorneys’ Fees.
incurred by plaintiff.
24.006(b); and,

d. Court Costs. Court costs awarded to the
prevailing party. TEX. R. CIv. P. 748.

The attorneys’ fees
Tex. Prop. CoDE §

Practice Pointer: If the Defendant has timely
demanded a jury and paid the jury fee, it is arguable
that since TEX. R. CIv. P. 746 provides that the sole
issue at trial is the right to actual possession, the issues
of rent, attorneys’ fees and court costs should be tried
solely to the Court.

2.  Proof.

The Plaintiff must prove facts corresponding to
the bases stated in the Notice to Vacate delivered to
the Defendant. Nealy, 196 S.W. 3" at 395 (where
notice to vacate listed “owner desires possession” and
“un-desirable tenant behavior” as grounds, proof that
Defendant loitered on the premises, that police
responded to two assault incidents at Defendant’s unit,
that Defendant rode a four-wheeler in pedestrian area
of the apartments and that there were two police
reports that Defendant “mooned” other tenants and
maintenance personnel did not fit into the grounds
stated in the Notice to Vacate and Defendant properly
objected); the failure to object to the introduction of
facts outside the provisions of the notice to vacate
results in trial by consent in a suit for possession.
Torres v. Corpus Christi Housing Authority, 2006
Tex. App. LEXIS 6872 (Tex. App. — Corpus Christi
Aug. 3, 2006, no pet.) (mem. op.).
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L. Selected Issues at Trial.
1. No Innocent Tenant

Subsidized Housing.

A public housing agency may, in its discretion,
evict tenant for drug-related activity whether or not
tenant knew, or should have known, about the activity
as there is no exception in 42 U.S.C. 1437d(1)(6) for
innocent tenants. Department of Housing and Urban
Development v. Rucker, 535 U.S. 125, 122 S. Ct.

Defense _in_ Publicly

1230, 152 L.Ed. 258 (2002).

2. Lease/Purchase Contracts.

After a tenant exercises an option to purchase in
a “Lease/Purchase Contract,” Property Code Chapter
92 no longer applies to the lease and the contract is
then treated as an executory contract under Tex. Pror.
CopEe § 5.061, et seq. Tex. Prop. Cope § 5.0621(b).

3. Forty-nine Day Period Between Notice to Vacate
After Foreclosure and Filing of a Suit for
Possession Not Unreasonable.

After foreclosure sale, forty-nine day period
between the Notice to Vacate and the filing of the suit
for possession is not unreasonable where there is no
testimony there was a lease between the parties and
rent was paid. Potter v. Mullen, 2005 Tex. App.
LEXIS 4304 (Tex. App. — Dallas 2005, pet dism’d
W.0.j.).

4. Interpreters.
By failing to object to proceeding without an

interpreter, party waives right to challenge issue on
appeal. Martinez v. Cherry Avenue Mobile Home
Park, 134 S.W. 3" 246 (Tex. App. — Amarillo 2003,
no pet.).

5. Proof in Foreclosure Suits for Possession.
Certified copies of Trustee’s Deed, Deed of Trust
establishing a landlord tenant relationship after
foreclosure and written Notice to Vacate establish the
right to possession as a matter of law. Mortgage
Electronic Registration Systems v. Knight, 2006
LEXIS 1708 (Tex. App. — Beaumont 2005, no pet.).

M. Judgment.

If the judgment or verdict is in favor of the
Plaintiff, the Justice Court shall give judgment for the
Plaintiff for possession, costs and damages and award
a writ of possession. If the judgment or verdict be in
favor of the Defendant, the Justice of the Peace shall
give judgment for the Defendant against the Plaintiff
for costs and any damages. TEX. R. Civ. P. 748. A
form judgment is included as Appendix V1.
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1. Findings Required in Non-Payment of Rent
Cases Involving Residential Property.
Each judgment in a nonpayment of rent case
involving residential property must include a finding
of:

a. The amount of rent due by the tenant for
each rental pay period during an appeal; and,

b. Where a portion of rent is paid by a
government agency:

i.  The portion of rent paid by the tenant;
and,

ii. The portion of the rent paid by the
government agency.

Tex. Prop. CoDE § 24.0053(a).
2. Contest of Finding.

A contest of the rental finding may be filed by
either party.

a. Applicability. Only judgments reflec-ting
rent or a portion of rent paid by a
government agency. Tex. Prop. CoDE 8§
24.0053(c);

b. Who May Contest. Either party. TEex.
Prop. CopE § 24.0053(c);

c. What May Be Contested. The Court’s
finding regarding the amount of rent to be
paid by the tenant (not the amount paid by
the government agency). Tex. Prop. CoDE §
24.0053(c);

d. Deadline for Filing Contest. Within five
days of filing the contest. Tex. Prop. Cobe
§ 24.0053(c);

e. Deadline for Hearing Contest. Within five
days of the filing of the contest. Tex. Prop.
CopEe § 24.0053(c);

f.  Notice. The Court must notify the parties of
the date of the hearing. Tex. Prop. CoDE §
24.0053(c);

g. Determination of Contest. The Court must
determine the portion of rent that must be
paid by the tenant during the appeal in
accordance with the rental agreement and
applicable laws and regulation. Tex. Prop.
CobE § 24.0053(c);

h. Tenant May Object to Court’s Ruling. If
the tenant objects to the court’s ruling, the
tenant must pay into the Court registry only
the portion of the rent the tenant claims to be
due until the issue is decided de novo at the
hearing on the merits in county court or
upon the landlord’s motion to reconsider in
county court. Tex. Prop. CoDE 8§
24.0053(d).


http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_supremeopinions&volume=535&edition=U.S.&page=125&id=111580_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_supremeopinions&volume=122&edition=S.Ct.&page=1230&id=111580_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_supremeopinions&volume=122&edition=S.Ct.&page=1230&id=111580_01
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N. No Motion for New Trial.

No motions for new trial are allowed. TEX. R.
Civ. P. 752. The erroneous filing of a motion for new
trial does not extend the time period for appeal. RCJ
Liquidating Co. v. Village, Ltd., 670 S.W. 2" 643
(Tex. 1984).

O. Perfecting Appeal.

An appeal of a judgment in a suit for possession
may be perfected by either party by filing either an
Appeal Bond, TEX. R. Civ. P. 749, or, a pauper’s
affidavit asserting the inability to pay the costs of
appeal. TEX. R. CIv. P. 749a.

1. Deadline.

The appeal bond or a pauper’s affidavit must be
filed within 5 days of the day the judgment was
signed. TEX. R. Civ. P. 749 and 749a. The failure to
timely file an appeal bond is jurisdictional. State v.
Jones, 220 S.W. 3™ 604, 607-608 (Tex. App. —
Texarkana 2007, no pet.).

2. Appeal Bond.
a. Effect of Filing.

Upon the timely filing of the Appeal Bond,
appeal to County Court is perfected. TEX. R. CIv. P.
749c.

b. Form.
The form of the bond is established by TEX. R.
Civ. P. 750:

“The State of Texas,

“County of ,

“Whereas, upon a srit of forcible entry (or
forcible detainer) in favor of A.B., and
against C.D., tried before , a
Justice of the Peace of County, a
judgment was rendered in favor of A.B. on
the __ day of ,AD. __ ,and
against the said C.D., from which the C.D.
has appealed to the county court; now
therefore, the said C.D. and his
sureties, covenant that he will prosecute his
said appeal with effect and pay all costs and
damages which may be adjudged against
him, provided the sureties shall not be liable
in an amount greater than $ , said
amount being the amount of he bond herein.
“Given under our hands this __ day of

, A.D.

Signature of Principal
Signatures of Sureties.
TEX. R. Civ. P. 750.
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c. Notice.

Within 5 days of the filing of the bond, the
appellant must serve a copy of the bond pursuant to
TEX. R. CIv. P. 21a. The failure to serve notice of the
filing of the appeal bond is not jurisdictional. Mitchell
v. Armstrong Capital Corporation, 877 S.W. 2" 481,
481 (Tex. App. — Houston [1* Dist.] 1994, no writ).

d. Defective Appeal Bond.

A defective appeal bond confers jurisdiction over
the appeal to the County Court subject to amendment
of the bond. Family Investments v. Paley, 356 S.W.
2" 353, 355 (Tex. Civ. App. — Houston [1¥ Dist.]
1962, writ dism’d).

3. Pauper’s Affidavit.
a. Effect of Filing.

In addition to perfecting the tenant’s appeal, the
filing of a pauper’s affidavit perfects the right of the
tenant to remain in possession of the leased premises
during the pendency of the appeal. In nonpayment of
rent cases in which a pauper’s affidavit is filed, the
tenant has the additional requirement to deposit into
the court registry the amount of the tenant’s monthly
rent on a regular basis. See, 111.0.4.a. Payment of
Filing Fee in County Court, below.

b. Form.

The Justice court must make available a blank
form of the pauper’s affidavit for the use of an
appealing tenant. Tex. Prop. Cobe § 24.0052(b).

c. Contents.
The affidavit must contain the following:

i.  The tenant’s identity;

ii. The nature and amount of the tenant’s
employment income;

iii. The income of the tenant’s spouse, if
applicable and available to the tenant;

iv. The nature and amount of any governmental
entitlement income of the tenant;

v. All other income of the tenant;

vi. The amount of available cash and funds
available in savings or checking accounts of

the tenant;

vii. Real and personal property owned by the
tenant;

viii. The tenant’s debts and monthly expenses;
and,

iX. The number and age of the tenant’s
dependents and where those dependents
reside.

Tex. Prop. CoDE § 24.0052(a).
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d. Notice of Filing.

The court must promptly notify the landlord of
the filing of a pauper’s affidavit, TEx. Prop. CoDE §
24.0052(c), by delivering to the landlord written
notice thereof via first class mail within one working
day of the filing of the affidavit. TEX. R. Civ. P.
749a.

e. Contest of Affidavit.

i. Landlord May Contest. The landlord may
contest the affidavit within five days of the
filing of the affidavit. Tex. Prop. CoDE §
24.0052(d). If the landlord does not timely
contest the affidavit, it is deemed approved.
TEX. R. CIv. P. 749a.

ii. Deadline to Contest. The landlord’s
contest must be made within 5 days of the
fling of the affidavit. Tex. Prop. CoDE §
24.0052(d).

iii. Hearing on Landlord’s Contest. The
hearing on the landlord’s contest of the
pauper’s affidavit must be held within 5
days of the date the landlord notified the
court of the landlord’s contest of the
affidavit. Tex. Prop. CopE § 24.0052(d).

iv.  Issues at Hearing on Landlord’s Contest.
At the hearing on landlord’s contest, the
tenant has the burden of proof to establish:

(@ An inability to pay the costs of appeal,
or,
(b) An inability to file an appeal bond.

Tex. Prop. CopE § 24.0052(d).

V. Determination of Contest. If the Justice
Court approves the affidavit, the tenant does
not have to pay the filing fee of the county
court or file an appeal bond to perfect the
appeal. Tex. Prop. Cope § 24.0052(e).
TEX. R. CIv. P. 749a.

Vi. Appeal of Justice Court’s Disapproval of
Pauper’s Affidavit. If the Justice Court
disapproves the pauper’s affidavit, the tenant
may, within five days, appeal the
disapproval to the county judge (the chief
elected administrative officer of the county)
for final decision. On request of the tenant
for appeal of the disapproval, the Justice
Court must certify to the county judge the
pauper’s affidavit, the contest thereof, and
all documents and papers thereto. The
county judge must set a hearing not later
than five days and hear the contest de novo.
If the pauper’s affidavit is approved by the
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County Judge, the County Judge must direct
the Justice Court to transmit to the County
Clerk the transcript, records and papers of
the case. If the County Judge disapproves
the pauper’s affidavit, the tenant may still
perfect the appeal by filing an Appeal Bond
as required by TEX. R. Civ. P. 749 within
five days. If no appeal bond is filed within
five days, a writ of possession may issue.
TEX. R. CIv. P. 749a.

Practice Pointer: When representing the landlord,
never contest the pauper’s affidavit as it will
inordinately delay final judgment.

4. Appeal Perfected.

Once an appeal is perfected by the filing of an
Appeal Bond or Pauper’s Affidavit that has not been
contested or that has been approved by the County
Judge on appeal (See, I11.0.e.vi. Appeal of Justice
Court’s Disapproval of Pauper’s Affidavit, above), the
Justice Court stays all further proceedings on the
judgment and is to immediately make out a transcript
of all the entries made on the docket of the
proceedings had in the case and immediately file with
the County Clerk the transcript, all original papers and
any sums deposited into the registry of the court
pursuant to TEX. R. Civ. P. 749b(1) and 749b(2).
TEX. R. CIv. P. 751.

a. Payment of Filing Fee in County Court.

i. Appeal Bond. If an Appeal Bond was filed
to perfect the appeal, the appellant must pay
the filing fee in County Court within 20 days
of notification that the transcript is received,
otherwise the appeal is deemed not perfected
and the transcript and file documentation is
returned to the Justice Court which may
proceed as though no appeal had been
perfected. TEX. R. CIv. P. 143a.

Practice Pointer: When representing the landlord, a
Tenant/Appellee may file an Appeal Bond solely to
extend their right to possession and fail to pay the
filing fee in County Court to extend their right to
possession for the twenty days that TEX. R. Civ. P.
143a allows; the landlord should consider
immediately pay the filing fee and immediately set the
trial de novo in county court.

ii. Pauper’s Affidavit. If the Pauper’s
Affidavit is not contested or otherwise
approved after being contested by the
landlord, no filing fee is due in the County
Court. TEX.R. CIv. P. 749a.
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IV. TENANT’S RIGHT TO MAINTAIN
POSSESSION DURING APPEAL.
A. Appeal Based on Bond.
If the appeal was perfected on the basis of an
Appeal Bond, the tenant is entitled to maintain
possession of the property during the Appeal.

B. Appeal Based on Pauper’s Affidavit.
1. Breach for Other Than Non-Payment of Rent.

If the appeal is based on the filing of a pauper’s
affidavit, the tenant may stay in possession of the
property during the pendency of the appeal.

2. Non-Payment of Rent Breach.

If a tenant has appealed by filing a pauper’s
affidavit, the tenant is entitled to stay in possession of
the premises during the pendency of the appeal by
complying with the following procedure outlined in
TEX. R. CIv. P. 749h:

(1) Within five days of the date that the
tenant/appellant files his pauper’s affidavit,
he must pay into the justice court registry
one rental period’s rent under the terms of
the rental agreement.

(2) During the appeal process as rent becomes
due under the rental agreement, the
tenant/appellant shall pay the rent into the
county court registry within five days of the
due date under the terms of the rental
agreement.

(3) If the tenant/appellant fails to pay the rent
into the court registry within the time limits
prescribed by these rules, the appellee may
file a notice of default in county court. Upon
sworn motion by the appellee and a showing
of default to the judge, the court shall issue a
writ of restitution.

(4) Landlord/appellee may withdraw any or all
rent in the county court registry upon (a)
sworn motion and hearing, prior to final
determination of the cause, showing just
cause, (b) dismissal of the appeal, or (c)
order of the court upon final hearing.

(5) All hearings and motions under this rule
shall be entitled in precedence in the county
court.

Some Justice Courts and some attorneys mistakenly
believe the timely payment of rent into the registry of
the Court is a jurisdictional pre-requisite for the
tenant’s appeal of a non-payment of rent case. The
sole effect of the timely payment of rent into the
registry of the court is to perfect the tenant’s right to
maintain possession of the premises during the
pendency of the appeal as a default judgment on the
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case in chief is not authorized by a tenant/appellant’s
default under TEX. R. Cilv. P. 749b. Kennedy v.
Highland Hills Apartments, 905 S.W. 2" 325, 327
(Tex. App. — Dallas 1995, no writ).

3. Procedure to Recover Possession  for

Tenant/Appellant’s Failure to Comply With TEX.

R. Civ. P. 749b (Non-Payment of Rent Cases

Only).

When the Tenant/Appellant fails to comply with
the requirements to pay rent into the registry of the
Court in Non-Payment of Rent cases, the procedure
for the Landlord/Appellee to recover possession is as
follows:

a. Jurisdiction Solely Vested in County
Court. The only court having jurisdiction
of the determination of the failure of the
Tenant/Appellant  to  timely  deposit
payments of rent into the registry of either
the Justice Court or the County Court is the
County Court at Law. Tex. Prop. CoDE 8§
24.0054(b). Some Justice Courts mistakenly
“hold” the tenant’s appeal in violation of the
requirement to immediately deliver the
transcript to County Court under TEX. R.
Civ. P. 751 “waiting” on the tenant to pay
one month’s rent into the registry of the
Justice Court; the enactment of Tex. Pror.
CopE § 24.0054 in 2005 established the sole
jurisdiction of the County Court.

b. Pleadings. Two pleadings are required to
be filed in the County Court:

i. Notice of Default. Tex. R. Civ. P.
749h(3).

ii. Sworn Motion of Default. Tex. Pror.
Cope § 24.0054(a); TEX. R. Civ. P.

7490(3).

c. Notice. The landlord/movant is to notify the
tenant of the motion and the hearing date.
Tex. Prop. CoDE § 24.0054(a).

d. Parties May Represent Themselves. In a
motion or hearing under this provision, the
parties may represent themselves or be
represented by their authorized agents, who
need not be attorneys. Tex. Prop. CoDE 8§
24.0054(e).

e. Hearing. The hearing
precedence in the County Court.
Civ. P. 749b(5).

is entitled to
TEX. R.

f.  Immediate Issuance of Writ of Possession
Under Tex. Prop. Cope § 24.0054(b).
Upon a showing of default to the County
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g.

Court, TEX. R. Civ. P. 749b(3), and a
finding by the County Court that the
Tenant/Appellee has not complied with the
payment provisions of TEX. R. Civ. P.
749b(1) or (2), the Court must immediately
issue a writ of possession, Tex. Prop. CoDE
8§ 24.0054(b), unless on or before the day of
the hearing the Tenant/Appellant pays into
the Court registry:

(1) All rent not paid into the court registry
pursuant to TEX. R. Civ. P. 749b(1)
and (2); and,

(2) The landlord’s reasonable attorney’s
fees in filing the Sworn Motion.

Tex. Prop. CobE § 24.0054(b).

The tenant may utilize this stay
provision on only one occasion. TEex.
Prop. CoDE § 24.0054(b).

Issuance and Service of Writ of
Possession Issued Under Tex. Prop. CoDE
§ 24.0054(c). If the tenant has not paid into
the court registry all rent and the attorney’s
fees in filing the sworn motion under Tex.
Prop. Cobe § 24.0054(b) prior to the TEX.
R. Civ. P. 749b default, the writ of
possession issues immediately. Tex. Pror.
CobpEe § 24.0054(b). If the tenant complies
with Tex. Prop. CopE 8 24.0054(b) on one
occasion then fails a second time to timely
deposit sums into the registry of the court,
the writ issues immediately but not may be
executed before the sixth day after the date
the writ is issued. Tex. Pror. CoDE §
24.0054(d).

Governmental Assistance Payments Not
Paid by Agency. When a governmental
entity fails to pay the tenant subsidy to the
landlord or into the registry of either the
justice or county court, the Landlord may
file a motion to require the tenant to
regularly pay the full amount of rent into the
registry of the Court which motion, after
notice and hearing, must be granted if the
landlord proves by credible evidence that:

(1) A portion of the rent is owed by a
government agency;

(2) The portion of the rent paid by the
government agency is unpaid;

(3) The landlord did not cause wholly or
partly the agency to cease making
payments;
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(4) The landlord did not cause wholly or
partly the agency to pay the wrong
amount; and

(5) The landlord is not able to take
reasonable action that will cause the
agency to resume making the payments
of its portion of the total rent due under
the rental agreement.

Tex. Prop. CopE § 24.0054(f).

Practice Pointer: When representing the landlord on
a TEX. R. Civ. P. 749b default, always request the
immediate issuance of the Writ of Possession so that
the ministerial act of the County Clerk’s issuance
occurs as soon as possible.

Practice Pointer. While a Writ of Possession that
issued under Tex. Prop. Cope § 24.0054(b) could
arguably be served on the date of the hearing, the
safest practice for a Landlord is to always have the
Writ of Possession issued but not served until the sixth
day after issuance to avoid the conflicts under Tex.
Pror. Cope § 24.0054 and § 24.0061(b) and TEX. R.
Civ. P. 748.

i. Sums Deposited Into the Registry of
the Court. The landlord/appellee may
withdraw any or all rent in the County
Court registry upon:

a. A sworn motion and hearing prior
to final determination of the case
showing just cause;

b. Dismissal of the appeal; or,

c. Order of the County Court upon
final hearing.

TEX. R. CIv. P. 749b(4).

V. TRIAL DE NOVO.
A. Trial De Novo.

The appeal of a suit for possession is heard by the
County Court de novo. TEX. R. CIv. P. 751.

B. Precedence Over Other Matters.

All aspects of the appeal of a suit for possession
are entitled to precedence in the County Court. TEX.
R. Civ. P. 751.

C. Notice by County Clerk.
1. Notification of Both Parties.

The County Clerk is to notify both parties of
receipt of the transcript and the docket number in
County Court. TEX. R. Civ. P. 751. If the Appellant
perfected the appeal by filing an appeal bond, the
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notification will usually include notice that the
Appellant must pay the filing fee. See, 111.0.4.a.i.
Payment of Filing Fee in County Court, above. TEX.
R. CIv. P. 143a.

2.  Requirement to File Answer.

The notice to Defendant must also advise the
Defendant of the requirement to file an answer. TEX.
R. Civ. P. 751.

D. Counter-Claims.

The only counter-claim allowed in an appeal of a
suit for possession is for the recovery of attorneys’
fees incurred for defending the right to possession.
TEX. R. CIv. P. 752; Tex. Prop. CoDE 8§ 92.335. The
fee for the counter-claim must be paid, TEX. GOV'T
CobDE 51.317(b), or the introduction of proof on the
counter-claim is subject to the objection of the
Plaintiff.

E. Default Judgment.

If the Defendant failed to file a written answer in
the Justice Court and fails to file a written answer
within eight days after the transcript is filed in County
Court, a judgment by default may be issued by the
County Court. TEX. R. CIv. P. 753.

F.  Non-Jury Trials.

The trial of a non-jury appeal may be set on eight
days’ notice. Cattin v. Highpoint Village Apartments,
26 S.W. 3" 737 (Tex. App. — Fort Worth 2000, pet.
dism’d w.o.].) (holding that *“the plain language of
[TEX. R. Civ. P.] 753 governs the time for trial in
forcible detainer appeals. Applying [TEX. R. Civ. P.]
245 as Appellants suggest would ignore the specific
rules governing forcible detainer actions and the plain
language of [TEX. R. CIv. P.] 753 and undermine the
purpose behind [the forcible detainer rules].”).

G. Jury Demand.

A jury demand delivered in an eviction appeal on
less than the thirty day notice required in TEX. R. CIv.
P. 216.a may be reasonable; the five day requirement
in TEX. R. CIv. P. 744 applies only in Justice Court.
Collins v. Cleme Manor Apartments, 37 S.W. 39527
(Tex. App. — Texarkana 2001, no pet.).

H. Trial and Damages.

At the trial on the merits in County Court, a
prevailing landlord is entitled to recover rentals,
attorneys’ fees (provided that the landlord complied
with Tex. Prop. Cobe § 24.006) and court costs
through trial but may not recover damages for other
causes of action. TEX. R. Civ. P. 752; Krull v.
Somoza, 879 S.W. 2" 320, 322 (Tex. App. — Houston
[14™ Dist.] 1994, writ denied). A prevailing tenant,
provided that an appropriate counterclaim is filed and
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the fee is paid, may recover attorneys’ fees from the
landlord for defending the right to possession. TEX.
R. Civ. P. 752. Only the prevailing party in the case
may recover damages, TEX. R. Civ. P. 752, and court
costs. Tex. Prop. Cope § 24.006(d); TEX. R. CIv. P.
752.

VI. APPEAL TO THE COURT OF APPEALS.
A. Residential Possession Only.

The final judgment of a County Court may not be
appealed on the issue of possession unless the
premises are being used for residential purposes only.
Tex. Prop. CopE § 24.007; TEX. R. CIv. P. 755; Rash
v. Willacy County Navigation District, 2003 LEXIS
4149 (Tex. App. — Corpus Christi 2003, no pet.)
(Court of Appeals held it had no jurisdiction under
Tex. Prop. Cope § 24.007 over the appeal by a tenant
who leased four lots, two for a residence and two for a
restaurant and bait shop, where the tenant advised the
court on appeal that he had vacated the residential
lots).

B. Supersedeas Bond Requirement.
1. Amount.

The County Court must set a supersedeas bond in
an amount that provides protection for the Appellee to
the same extent as in any other appeal, taking into
consideration the value of rents likely to accrue during
appeal, damages which may occur as a result of the
stay during appeal, and other damages or amounts as
the Court may deem appropriate. Tex. Prop. CoDE §
24.007.

2. Deadline for Filing Supersedeas Bond.

The supersedeas bond must be filed within ten
days of the date the judgment was signed. Tex. Prop.
CobE § 24.007. If the supersedeas bond is not timely
filed, a writ of possession may issue and be served.
Kemper v. Stonegate Manor Apartments, Ltd., 29
S.W.3" 362 (Tex. App. — Beaumont 2000, pet. dism’d
W.0.j.).

C. Mootness.

If the tenant perfects an appeal but vacates her
unit during pendency of appeal, the issue of the
tenant’s right to possession becomes moot at lease
expiration. Marshall v. Housing Authority of the City
of San Antonio, 198 S.W. 3" 782 (Tex. 2006).

VII. WRIT OF POSSESSION.
A. Bases for Issuance.
1. Possession Bond.

Immediate issuance by Justice Court upon
default judgment when Plaintiff filed and timely
served a Possession Bond under TEX. R. Civ. P. 740;
Tex. Prop. CopE § 24.0061(b).
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2. Final Judgment From Justice Court.

Issuance by Justice Court on or after the sixth
calendar day after the date the judgment for
possession was signed. TEX. R. Civ. P. 748; Tex.
Prop. CopE § 24.0061(b).

3. Failure to Pay Filing Fee on Appeal Perfected by

Bond.

When the Tenant/Appellant files an Appeal bond
pursuant to TEX. R. Civ. P. 749 and fails to pay the
filing fee in County Court within 20 days, the County
Clerk must return the transcript to the Justice Court
under TEX. R. Civ. P. 143a, the Justice Court may
issue the Writ of Possession upon return of the
transcript.

4. Failure to Deposit Rents Into the Registry of the

Court on Pauper’s Affidavit Appeal.

In appeals of non-payment of rent cases where
the Tenant/Appellant has filed a Pauper’s Affidavit
under TEX. R. CIv. P. 749a, the County Clerk issues
immediately after Plaintiff/Appellee establishes
default under TeEx. R. Civ. P. 749b but should
probably not be served for five days. See commentary
in IV.B.3.g. Service of Writ of Possession Issued
Under Tex. Prop. CobE § 24.0054, above.

5. Final Judgment From County Court/No

Supersedeas Bond Timely Filed.

Provided no supersedeas bond is filed by the
Tenant/Appellant within ten days after the judgment is
signed, Tex. Prop. CopE § 24.007, the County Clerk
issues on or after the eleventh day. TeEX. R. Civ. P.
755. Where tenant timely appeals but fails to file a
supersedeas bond within ten days after the judgment is
signed, writ of possession may issue and be served.
Kemper, 29 S.W. 3™ 362 (holding issue of possession
is moot).

6. Final Decision From Court of Appeals.

The County Clerk may issue after the expiration
of all appeal deadlines and decision in favor of
Plaintiff. TEX. R. CIv. P. 755.

B. Payment of Fee.

The prevailing Plaintiff must pay the fee for the
issuance of the writ of possession by the County
Clerk, TEX. Loc. Gov’'T CoDE § 118.0545(d), or by
the Justice Court, TEX. Loc. Gov'T CODE §
118.121(2)(C), and the fee for service by the constable
or the sheriff set by the Commissioners Court under
TEX. Loc. Gov'T CODE § 118.131(a).

C. Execution of Writ of Possession.
1. Advance Warning.

The officer executing the writ must post a written
warning of at least 8-1/2 by 11 inches on the exterior
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of the front door of the rental unit notifying the tenant
that the writ has been issued and that the writ will be
executed on or after a specific date and time stated in
the warning not sooner than 24 hours after the
warning is posted. Tex. Prop. Copk § 24.0061(d)(1).

2. Service.

The officer executing the Writ of Possession may
use reasonable force to execute the writ, TEx. Prop.
CopE § 24.0061(h), and shall:

a. Deliver possession of the premises to the
landlord. Tex. Prop. CobE 8§
24.0061(d)(2)(A);

b. Instruct the tenant and all persons claiming
under the tenant to leave the premises
immediately, and if the persons fail to
comply, physically remove them. Tex.
Propr. CopEe § 24.0061(d)(2)(B);

c. Instruct the tenant to remove or to allow the
landlord, the landlord’s representatives, or
other persons acting under the officer’s
supervision to remove all personal property
from the rental unit other than personal
property claimed to be owned by the
landlord. Tex. Prop. CobE 8§
24.0061(d)(2)(C); and,

d. Place, or have an authorized person place,
the removed personal property outside the
rental unit at a nearby location, but not
blocking a public sidewalk, passageway, or
street. Tex. Prop. CopE 8§ 24.0061(d)(2)(D).

3. When Execution May Not Occur.

The Writ of Possession may not be executed
when it is raining, sleeting or snowing. Tex. Pror.
Cobe § 24.0061(d)(2)(D); Campos v. Investment
Management Properties, 917 S.W. 2™ 351, 355 (Tex.
App. — San Antonio 1996, writ den.)

4. Landlord Has No Duty to Store.

The officer executing the Writ of Possession may
not require the landlord to store the personal property.
Tex. Prop. Cobe 8§ 24.0061(f). Some standardized
leases include an agreement between the landlord and
tenant that the landlord may take certain steps to
dispose of the personal property after execution of the
Writ of Possession. See TAA Lease, {1 13 and 42.
Practice Pointer:  When obtaining a Writ of
Possession issued by the County Clerk after appeal,
the best practice is to deliver the writ to the Constable
of the Justice Precinct in which the premises are
located for execution as the Constable is usually more
experienced in execution than the Sheriff.
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VII. IMPLICATIONS
BANKRUPTCY.
A. Automatic Stay.
The automatic stay under 11 U.S.C. § 362 that
goes into effect at the moment a tenant files a petition
for relief affects the prosecution of a suit for
possession; however, the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005
specifically limited the effect of the stay in suits for

possession in certain circumstances.

OF TENANT

B. Inapplicability of Stay.

The filing of a petition for relief under the
Bankruptcy Code does not operate as a stay in the
following scenarios:

1. Final Judgment.
When a judgment for possession for

residential property has become final prior to the
tenant filing the petition for relief. 11 U.S.C. 8
362(b)(22).

2. Suit Based on Endangerment of Property.

When the suit for possession is based on the
tenant’s endangerment of residential property and
subject to the Tenant/Debtor’s right to object
described below, 15 days after the landlord files with
the Bankruptcy Court, and serves on the
Tenant/Debtor, a certification that:

a. Such a suit for possession has been
filed; or,

b. The Tenant/Debtor, during the 30-day
period preceding the date of the filing
of the certification, has endangered

property.

11 U.S.C. § 362(b)(23). The Tenant/Debtor
must file an objection to the certification
under 11 U.S.C. § 362(m) within the 15
days after the filing and service of the
certification. If no objection is timely filed,
or, if an objection is timely filed and
rejected by the Bankruptcy Court, then the
stay is of no further effect 15 days after the
filing and service of the certification by the
landlord.

3. Suit Based on

Substances.

When the suit for possession is based on the
illegal use of controlled substances on the premises
and subject to the Tenant/Debtor’s right to object
described below, 15 days after the landlord files with
the Bankruptcy Court, and serves on the
Tenant/Debtor, a certification that:

Illlegal Use of Controlled
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Such a suit for possession has been filed; or,
b. During the 30-day period preceding the date
of the filing of the certification, the illegal
use of controlled substances has occurred on
the premises.

11 U.S.C. § 362(b)(23). The Tenant/Debtor must file
an objection to the certification under 11 U.S.C. §
362(m) within the 15 days after the filing and service
of the certification. If no objection is timely filed, or,
if an objection is timely filed and rejected by the
Bankruptcy Court, then the stay is of no further effect
15 days after the filing and service of the certification
by the landlord.

IX. LOCKOUTS.
A. Overview.

A “lockout,” or the “exclusion of a tenant,” is a
creature of statute and is governed by Tex. Prop.
CobE § 92.0081. It is primarily used by a landlord as
tool for collection of rent; however, the effectiveness
of the remedy is limited as the landlord must provide a
key, 24 hours a day, without a requirement of any
amount of rent being tendered.

B. Bases of a Lockout.

A landlord may not intentionally prevent a tenant
from entering leased premises except by judicial
process unless the lockout results from:

(1) Bona fide repairs, construction, or an
emergency;
(2) Removing the contents of premises

abandoned by a tenant; or,

(3) Changing the door locks on the door to the
tenant’s individual unit of a tenant who is
delinquent in paying at least part of the rent.

Tex. Pror. CopE § 92.0081(b).

C. Procedure.
1. Lockout Must Be of a “Tenant.”

The lockout statute addresses the lockout of a
tenant. “Tenant” is defined as a person who is
authorized by a lease to occupy a dwelling to the
exclusion of others. Tex. Prop. Cobe § 92.001(6).

2. Right to Change Locks Must Be In Lease.

The landlord’s right to change locks must be
included in a written lease. Tex. Prop. CobE §
92.0081(d)(1). A lease may not waive or exempt a
landlord from liability or the duties of the landlord
under the lockout statute. Tex. Prop. CopE §
92.0081()).
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3. Advance Notice of Intent to Change Locks.
The landlord must deliver an advance written
notice of the intent to change the locks.

i. Mail. If by mail, delivery must be at least
five days before the day the locks are
changed. Tex. Prop. Cobe § 92.0081(d)(3).

ii. Hand Delivery. If by hand, delivery must
be at least three days before the day on
which locks are changed. Tex. Prop. Cobe
§92.0081(d)(3).

iii. Content. The notice must state:

a. The earliest date that landlord proposes
to change the door locks;

b. The amount of rent the tenant must pay
to prevent changing of the door locks;
the name and street;

c. The name and street address of the
individual to whom, or the location of
the on-site management office at
which, the delinquent rent may be
discussed or paid during the landlord’s
normal business hours; and,

d. In underlined and bold print, the
tenant’s right to receive a key to the
new lock at any hour, regardless of
whether the tenant pays the delinquent
rent.

Tex. Prop. CobEe § 92.0081(d)(3).

4. Prohibition of Lockouts on Certain Days.

A lockout may not be performed on a day, or a
day immediately before a day, the landlord or
designated individual is not available or the
management office is not open. Tex. Prop. CoDE §
92.0081(e).

5. Scope of Lockout to Unit Only.

A landlord who performs a lockout on an
individual rental unit may not change the locks or
otherwise prevent a tenant from entering a common
area of residential real property. Tex. Prop. CoDE §
92.0081(e-1).

6. Limitations on Lockouts.
Lockouts may not be performed on a dwelling

unit;

(1) When the tenant or any other legal occupant
is in the dwelling; or,

(2) More than once during a rental payment
period.

Tex. Pror. Cope § 92.0081(K).
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7. Changing the Locks/Written Notice of Change of

Locks.

If the tenant is delinquent in paying part of the
rent, the landlord may change the door locks and must
place a writing notice on the tenant’s front door
stating:

(1) An on-site location where the tenant may go
24 hours a day to obtain the new key or a
telephone number that is answered 24 hours
a day that the tenant may call to have a key
delivered within two hours after calling the
number;

(2) The fact that the landlord must provide the
new key to the tenant at any hour, regardless
of whether or not the tenant pays any of the
delinquent rent; and,

(3) The amount of rent and other charges for
which the tenant is delinquent.

Tex. Prop. CopE § 92.0081(c).

8. Return of Key.
The landlord must provide a key within two

hours after request of the tenant, 24 hours a day,
without regard to whether the tenant pays the
delinquent rent. Tex. Prop. CopE § 92.0081(f). If the
landlord responds to a tenant’s telephone call and the
tenant is not present when the landlord arrives with
the key, the landlord must leave a notice on the front
door of the dwelling stating the time the landlord
arrived with the key and the street address to which
the tenant may go to obtain the key during the
landlord’s normal office hours. Tex. Prop. CoDE §
92.0081(g).

9. Tenant’s Remedies.

If the landlord violates any aspect of Tex. Prop.
Cope § 92.0081, the tenant may recovery statutory
damages:

a. Possession or Termination and Damages.
The tenant may:

i. Either recover possession of the
premises (see Writ of Re-Entry
following) and terminate the lease.
Tex. Prop. CobE § 92.0081(h)(1); and,

ii. Recover from the landlord a civil
penalty of one month’s rent plus
$1,000, actual damages, court costs,
and reasonable attorney’s fees in an
action to recovery property damages,
actual expenses, or civil penalties, less
any delinquent rent or other sums for
which the tenant is liable to the
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landlord. Tex. Prop. CobE §

92.0081(h)(2).

b. Additional Civil Penalty. If the landlord
fails to timely return a key without regard to
whether the tenant pays the delinquent rent,
the tenant may recover, in addition to the
remedies above, an additional civil penalty
of one month’s rent. Tex. Prop. CoDE §
92.0081(i).

X. WRITS OF RE-ENTRY
WRONGFUL LOCKOUT.
A. Overview.
The writ of re-entry is a creature of statute and
issues with the Justice of the Peace “reasonably
believes that an unlawful lockout has likely occurred.”

AFTER

B. Application.

The remedy of the Writ of Re-Entry is restricted
to a “tenant” who has been wrongfully locked out
under Tex. Prop. CopE § 92.0081. Tex. Prop. CoDE §
92.009(a)°. “Tenant” is defined as a person who is
authorized by a lease to occupy a dwelling to the
exclusion of others. Tex. Prop. Cope § 92.001(6).

C. Procedure.
1. Sworn Application.

The tenant must file a verified application
specifying facts of the unlawful lockout. Tex. Pror.
CopE § 92.009(b).

2. Venue.

Proper venue for an Application for a Writ of Re-
Entry is the Justice Court precinct in which the leased
premises are located. Tex. Prop. CobEe § 92.009(b).

3. Filing Fee.
The filing fee for the tenant:

a. Is the same as the fee for filing a civil action
in Justice Court;

b. May be deferred by the Justice of the Peace
along with the service fees;

c. May be waived by the Justice of the Peace
upon the filing of Pauper’s Affidavit by the
tenant.

Tex. Prop. Cope § 92.009().

® Tex. Prop. CopE § 92.009(a) refers to “Tex. Prop. CobE §
92.008;” when the legislature made revisions to the statute,
it appears they inadvertently failed to revise Tex. Prop.
Cobe § 92.009 to refer to Tex. Prop. Cope § 92.0081 to
eliminate the inconsistency in the codification.

21

4. Initial ex Parté Hearing.

The tenant must state the facts orally under oath
to the Justice of the Peace. Tex. Pror. CoDE §
92.009(b).

5.  Issuance of Writ of Re-Entry.

If the Justice of the Peace reasonably believes
that an unlawful lockout has likely occurred, the Court
issues a Writ of Re-Entry. Tex. Prop. CoDE 8§
92.009(c). When a tenant resides in leased premises
under the provisions of a commercial lease, a Writ of
Re-Entry may issue for the failure to provide a key.
Warehouse Partners v. Gardner, 910 S.W. 2™ 19
(Tex. App. — Dallas 1995, writ den.).

6. The Writ of Re-Entry.
The Writ of Re-Entry:

a. Effect. Entitles the tenant to immediate and
temporary possession of the premises. TEex.
Prop. CopE § 92.009(c); and,

b. Notice. Must advise the landlord of the
right to a hearing. Tex. Pror. CobE §
92.009(e).

7. Service.

The Writ of Re-Entry:

a. Party to be Served. Must be served on the
landlord, landlord’s management company,
on-premises manager or rent collector. Tex.
Prop. CopEe § 92.009(d);

b. Use of Reasonable Force. May be
executed by the Constable using reasonable
force. Tex. Prop. CopE § 92.009(d).

8. Hearing on Writ of Re-Entry.
a. Landlord’s Request.

The landlord is entitled to request a hearing on
the tenant’s Sworn Complaint for Writ of Re-Entry.
Tex. Prop. CopE § 92.009(e).

b. Timing of Request.

The landlord must request a hearing before he
eighth day after service of writ. Tex. Prop. CoDE §
92.009(f).

c. Hearing Date.

Upon the timely request of the landlord, the
hearing on the tenant’s Sworn Complaint for Writ of
Re-Entry must be between the first day after and the
seventh day after the Landlord requests the hearing.
Tex. Prop. CobE § 92.009(e).

d. Failure to Request Hearing.

If the Landlord files to timely request a hearing, a
judgment for court costs may be rendered against the
Landlord. Tex. Pror. CopE § 92.009(f).
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9. Failure to Comply With the Writ.
a. Contempt.

Failure to immediately comply with the writ
subjects the Landlord to contempt. Tex. Prop. CoDE §
92.009(i).

b. Affidavit.
Tenant may file  affidavit
disobedience. Tex. Pror. Cobe § 92.009(i).

describing

c. Fee.
Service fee for show cause order is the same as
that for a civil citation. Tex. Prop. Cope § 92.009(1).

d. Show Cause Order.

After receipt of affidavit, the Justice of the Peace
must issue an order to show cause. Tex. Prop. CoDE §
92.009(i).

e.  Punishment.

i.  No Compliance. If the Court finds direct or
indirect disobedience of the writ, the court
may commit the person to jail without bail
until contemnor purges contempt in a
manner and form as the Justice of the Peace
may direct. Tex. Prop. Cobe § 92.009(i).

ii. Compliance Before Receiving Order to
Show Cause. Justice of the Peace may
punish the contemnor with a fine of not
more than $100.00 or confinement in the
county or city jail for not more than three
days, or both such a fine and confinement in
jail. Tex. Prop. CopE 8§ 92.009(i).

10. Appeal.
a. Procedure.

A party may appeal a judgment from the hearing
on the sworn complaint for Writ of Re-Entry in the
same manner as a forcible detainer appeal. Tex. Pror.
Cope § 92.009(g).

b.  Writ of Certiorari.

A party may appeal a judgment from the hearing
on the sworn complaint for writ of re-entry by writ of
certiorari. Big State Pawn and Bargain Center No. 1
v. Garton, 833 S.W. 2" 669 (Tex. App. — Eastland
1992, writ den.) (upholding writ of certiorari filed in
County Court less than thirty minutes before show
cause hearing in Justice Court).

11. Separate Causes of Action.
a. Tenant.

i. Separate Cause of Action. The tenant can
pursue damages under Tex. Prop. CoODE 8§

22

92.008" in a separate cause of action. TEx.
Prop. Cobe § 92.009()).

ii. Forcible Detainer. The Writ of Re-Entry
statute does not affect the rights of a tenant
in a forcible detainer action. Tex. Prop.
CopE § 92.009(m).

b. Landlord.

i. Separate Cause of Action. If the tenant in
bad faith files a sworn complaint for writ of
re-entry, a landlord may pursue damages
under Tex. Prop. CopeE § 92.008 in a
separate cause of action. Tex. Prop. CoDE §
92.009(K).

ii. Forcible Detainer. The Writ of Re-Entry
statute does not affect the rights of a
landlord in a forcible detainer action. Tex.
Prop. CobEe § 92.009(m).

7 See Footnote 6.
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APPENDIX |

ABC APARTMENT HOMES

23234 Oak San Antonio, Texas 78201
(210) 222-2222
Facsimile (210) 222-2221

NOTICE TO VACATE FOR NONPAYMENT OF RENT

July 1, 2009
Dee Fallting VIA CERTIFIED MAIL, RETURN RECEIPT
23234 Oak, Apartment No. 1410 REQUESTED NO. 7890 0987 0000 6543 0123,
San Antonio, Texas 78201 FIRST CLASS MAIL and HAND DELIVERY

RE: Notice to vacate for nonpayment of rent under October 24, 2006, Lease (the “Lease”) between XYZ
Apartments, Ltd. d/b/a ABC Apartments Homes and Dee Fallting for 23234 Oak, Apartment No.
1410, San Antonio, Texas 78201 (the “Property”)

Dear Ms. Fallting:

Because you have not paid rent on the Property under your Lease, your rights to occupancy and possession of
the Property are hereby terminated under the provisions of the Lease. You are still liable for rent and other charges
you may owe under the Lease.

Demand for possession of the Property is hereby made. You are hereby given notice to vacate the Property
on or before midnight, the 4™ day of July, 2009, which is at least three days from the delivery of this notice to you
and to the Property as required by TEX. PROP. CODE 8§ 24.005(a) and 24.005(f). Your failure to vacate then will
result in appropriate legal action before the Justice of the Peace. Delay or postponement of such action shall not
constitute waiver.

Very truly yours,

XYZ APARTMENTS, LTD. d/b/a
ABC APARTMENT HOMES

By:

Manny Jerr, Its Authorized Agent
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APPENDIX 11

ABC APARTMENT HOMES

23234 Oak San Antonio, Texas 78201
(210) 222-2222
Facsimile (210) 222-2221

NOTICE TO VACATE FOR NON-RENT BREACH OF LEASE

July 1, 2009
Dee Fallting VIA CERTIFIED MAIL, RETURN RECEIPT
23234 Oak, Apartment No. 1410 REQUESTED NO. 7890 0987 0000 6543 0123,
San Antonio, Texas 78201 FIRST CLASS MAIL and HAND DELIVERY

RE: Notice to vacate for non-rent breach of October 24, 2006, Lease (the “Lease”) between XYZ
Apartments, Ltd. d/b/a ABC Apartments Homes and Dee Fallting for 23234 Oak, Apartment No.
1410, San Antonio, Texas 78201 (the “Property”)

Dear Ms. Fallting:

You have violated Lease Paragraph Numbers 20 and 32 of the Lease, in that you and your occupant engaged in
the following activities: criminal conduct; manufacturing, delivering, possession with intent to deliver, or otherwise
possessing a controlled substance or drug paraphernalia. This is a substantial breach of the Lease AND a violation of
the requirements of Paragraphs 20 and 32 of the Lease. This is to notify you that we are therefore exercising our
right under the Lease to terminate your rights of occupancy and possession, effective immediately. You are still
liable for rent and other charges you may owe under the Lease.

If you have not already moved out, demand for possession is hereby made and you are hereby given notice to
vacate the Property on or before midnight, July 4, 2009, which is at least one day from the delivery of this notice to
you or to the Property. Failure to move out by then will result in legal action before the Justice of the Peace. Delay
or postponement of such action shall not constitute waiver.

Very truly yours,

XYZ APARTMENTS, LTD. d/b/a
ABC APARTMENT HOMES

By:

Manny Jerr, Its Authorized Agent
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DEE FALLTING AND ALL OTHER OCCUPANTS,
Defendant

APPENDIX 111
NO.
XYZ PROPERTY, LTD. d/b/a ABC APARTMENT 8 IN THE JUSTICE COURT
HOMES, 8
Plaintiff 8
8
VS. 8 PRECINCT NUMBER __
8
8
8

COUNTY, TEXAS

SWORN COMPLAINT FOR FORCIBLE DETAINER

TO THE HONORABLE JUDGE OF SAID COURT:

Now comes Plaintiff XYZ PROPERTY, LTD. d/b/a ABC APARTMENT HOMES (“Plaintiff'),
complaining of Defendant DEE FALLTING AND ALL OTHER OCCUPANTS (“Defendant”), and would
respectfully show the Court as follows:

DISCOVERY
1. Discovery will be conducted under TEX. R. Civ. P. 190.2, Level 1.
JURISDICTION

2. Pursuant to TEX. Gov'T. CODE § 27.031(a)(2) and TEX. PROP. CODE § 24.004, this Court has jurisdiction
over this matter as the real property the subject matter of this suit is located in this Justice Precinct.

PARTIES

Plaintiff
3. Plaintiff is [an individual] [a Texas Limited Partnership] [a Texas Corporation] [a Texas Limited Liability
Company] authorized to do business in the State of Texas.

Defendant
4. Defendant is an individual residing in County Justice Precinct and may be served by
personal service at 23234 Oak Run, Apartment No. , San Antonio, County, Texas 78201 (the

"Property") under TEX. R. CIv. P. 742, or, if required, TEX. R. Civ. P. 742a. Plaintiff knows of no other home
addresses?, or, work addresses of Defendant in the county where the Property is located.

& Plaintiff must include all home addresses of the Defendant of which Plaintiff is aware. In Thomas v. Olympus/Nelson Property Management,
148 S.W. 3 395 (Tex. App.—Houston [14™ District] 2004, no pet.), Plaintiff failed to list the temporary VA hospital address of the Defendant
and the Court of Appeals reversed a judgment for possession based upon substituted service under TEX. R. CIv. P. 742a.
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VENUE
5. Under TEX. CIV. PRAC. & REM. CODE § 15.0115, venue is proper in County Precinct No.
because all or part of the premises complained of is located in County Precinct No. ___.
[Rent Breach Allegation:]

EACTS

6. Plaintiff and Defendant entered into a written lease for the Property on October 24, 2008 (the "Lease™).

7. Plaintiff has owned and managed the Property at all dates mentioned herein and owns and manages the Property
as of this date.

8.  Plaintiff has complied with all provisions of the Lease.

9. Defendant has materially breached the Lease in that Defendant has failed to timely make rental payments;
Defendant is currently in arrears in the amount of $

PLAINTIFF'S RIGHT TO POSSESSION

10. OnJuly 1, 2009, Plaintiff delivered written notice to vacate and demand for possession of the Property pursuant
to TEX. PROP. CODE § 24.005(a).

11. Defendant has failed to surrender possession of the Property to Plaintiff.

12. Pursuant to TEX. PROP. CODE § 24.002, Defendant has committed a forcible detainer and Plaintiff is entitled to
immediate possession of the Property.

[Non-Rent (Conduct) Breach Allegation:]
FACTS

6. Plaintiff and Defendant entered into a written lease for 23234 Oak Run, Apartment No. , San Antonio,
County, Texas 78201 (the "Property"), on October 24, 2008 (the "Lease").

7. Plaintiff has owned and managed the Property at all dates mentioned herein and owns and manages the Property
as of this date.

8. Plaintiff has complied with all provisions of the Lease.

9. Defendant has materially breached the Lease in that® Defendant has violated Lease Paragraph Numbers 20 and
32 in that Defendant and Defendant’s occupants engaged in the following activities: criminal conduct;
manufacturing, delivering, possession with intent to deliver, or otherwise possessing a controlled substance or drug
paraphernalia.

®Track language in Notice to Vacate.
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PLAINTIFE'S RIGHT TO POSSESSION

10. On July 1, 2009, Plaintiff delivered to the Defendant at the Property written notice to vacate and demand for
possession pursuant to TEX. PROP. CODE § 24.005(a).

11. Defendant has failed to surrender possession of the Property to Plaintiff.

12. Pursuant to TEX. PROP. CODE § 24.002, Defendant has committed a forcible detainer and Plaintiff is entitled to
immediate possession of the Property.

[Foreclosure — Prior Owner in Possession (Tenant at Will/Tenant at Sufferance) Allegation:]
FACTS

6. Defendant entered into a [Deed of Trust] [Contract for Deed] for 23234 Oak Run, San Antonio,
County, Texas 78201 (the "Property") in trust to , Trustee.

7. Defendant defaulted under the [Deed of Trust] [Contract for Deed] and on July 7, 2009, [Plaintiff purchased the
Property in foreclosure and has title to the Property pursuant to a Trustee’s Deed] [[Defendant defaulted under the
Contract for Deed] or [Defendant’s interest in the Property was foreclosed pursuant to TEX. PROP. CODE § 5.066(a)]].

8. Defendant is a [tenant at sufferance] [tenant at will] and Plaintiff is entitled to immediate possession of the
Property.

PLAINTIFF'S RIGHT TO POSSESSION

9. On July 8, 2009, Plaintiff delivered to the Defendant at the Property written notice to vacate and demand for
possession pursuant to TEX. PROP. CODE § 24.005(b).

10. Defendant has failed to surrender possession of the Property to Plaintiff.

11. Pursuant to TEX. PROP. CODE § 24.002, Defendant has committed a forcible detainer and Plaintiff is entitled to
immediate possession of the Property.

[Foreclosure — Tenant of Prior Owner in Possession - Allegation:]

FACTS
6. Defendant is a tenant of the prior owner of the Property (the “Prior Owner”) subject to a [Deed of Trust]
[Contract for Deed] for 23234 Oak Run, San Antonio, County, Texas 78201 (the "Property") executed
by the Prior Owner.
7. Prior Owner defaulted under the [Deed of Trust] [Contract for Deed] and on July 7, 2009, [Plaintiff purchased
the Property in foreclosure and has title to the Property pursuant to a Trustee’s Deed] [[Prior Owner defaulted under
the Contract for Deed] or [Prior Owner’s interest in the Property was foreclosed pursuant to TEX. PROP. CODE §
5.066(a)]].

8. Defendant [has paid] [has not paid] rent and Plaintiff is entitled to possession of the Property.
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PLAINTIFE'S RIGHT TO POSSESSION

9. On July 8, 2009, Plaintiff delivered to the Defendant at the Property [three day] [thirty day] written notice to
vacate and demand for possession pursuant to TEX. PROP. CODE § 24.005(b).

10. Defendant has failed to surrender possession of the Property to Plaintiff.

11. Pursuant to TEX. PROP. CODE § 24.002, Defendant has committed a forcible detainer and Plaintiff is entitled to
immediate possession of the Property.

[Forcible Entry and Detainer Allegation:]
FACTS

6. Plaintiff is the [owner] [tenant] of real property described as 23234 Oak Run, San Antonio, County,
Texas 78201 (the "Property").

7. Defendant entered the Property [[without legal authority] [by force TEX. PROP. CODE § 5.066(a)]].
8.  Plaintiff is entitled to possession of the Property.

PLAINTIFF'S RIGHT TO POSSESSION

9. OnJuly 8, 2009, Plaintiff delivered [oral] [written] notice to vacate and demand for possession pursuant to TEX.
PRrRoP. CODE § 24.005(d).

10. Defendant has failed to surrender possession of the Property to Plaintiff.

11. Pursuant to TEX. PROP. CODE 8§ 24.001, Defendant has committed a forcible entry and detainer and Plaintiff is
entitled to immediate possession of the Property.

ATTORNEYS' FEES

#. Pursuant to TEX. PROP. CODE § 24.006 [and the Lease] [and the Deed of Trust] [and the Contract for Deed],
Plaintiff is entitled to recover attorneys' fees in the event Plaintiff prevails in this action. As a result of Defendant's
default under the Lease, Plaintiff has found it necessary to employ THE LAW OFFICES OF R. DAVID FRITSCHE,
to bring suit. Consequently, Plaintiff is entitled to recover reasonable attorneys' fees and expenses for the services of
its attorneys through a rehearing before the Texas Supreme Court for which sums Plaintiff hereby sues.

[Reservation of Rights when Amount in Controversy Exceeds $10,000.00:]

RESERVATION OF RIGHTS

#. Plaintiff expressly reserves the right to seek all amounts due under the Lease in a court of competent
jurisdiction.

WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that Defendant be served with citation and
that after final trial hereof, Plaintiff have judgment against Defendant for:

i. Possession of the Property, including removal of Defendant, removal of Defendant's possessions and
removal of all other occupants;

ii. All rents and charges due and owing [under the Lease] as of the date of judgment [delete this sub-
paragraph if reserving rights to seek amounts due in court of competent jurisdiction when amount
in controversy exceeds $10,000.00];
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iii. All reasonable and necessary attorneys' fees through a rehearing before the Texas Supreme Court;
iv. Pre-judgment and post-judgment interest on the above sums at the highest rate allowed by law;
V. Costs of court; and,
vi.  Such other and further relief as the Plaintiff may show itself justly entitled.
DATED: July 11, 2009.
Respectfully submitted,
LAW OFFICES OF R. DAVID FRITSCHE
921 Proton Road
San Antonio, Texas 78258-4203
(210)227-2726 FAX (210)227-5550

BY:

R. David Fritsche
State Bar No. 07481200
ATTORNEYS FOR PLAINTIFF

Manny Jerr

STATE OF TEXAS 8
COUNTY OF 8

BEFORE ME, the undersigned authority, on this day personally appeared Manny Jerr, the authorized agent
and attorney-in-fact of XYZ PROPERTY, LTD. d/b/a ABC APARTMENT HOMES and stated that he has read the
above and foregoing Sworn Complaint for Forcible Detainer, that he has personal knowledge of the facts set forth
therein and that each and every statement contained therein is true and correct.

SWORN TO AND SUBSCRIBED before me on July 11, 2009, to certify which witness my hand and
official seal.

Notary Public, State of Texas
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While You're Living in the Apartment
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APPENDIXV

.

TexAs ASSOCIATION OF REALTORS®
RESIDENTIAL LEASE

USE OF THIS FORM BY PERSONS WHO ARE NOT MEMBERS OF THE TEXAS ASSOCIATION OF REALTORS® IS NOT AUTHORIZED.
©Texas Association of REALTORS®, Inc. 2007

2. PR

the owner of the Property, Landlord,:

;and
Tenant(s):
OPERTY: Landlord leases to Tenant the following real property:
Address:
legally described as:
in County, Texas, together with the following non-real-property

ively called the peity
3. TERM:
A. Primary Term: The primary term of this lease begins and ends as follows:

Commencement Date: Expiration Date:

Delay of Ogcugncy Tenant.must acmpy the Proparty within & days after the Commencement Date.
it Tenant is unable to occuipy the rl'OﬁGlty uy? the 5th uuy’ after the Commencement Date because of
construction on the Property or a prior tenant's holdmg over of the Property, Tenant may terminate this
lease by giving written notice to Landiord before the Property becomes available to be occupied by
Tenant, and Landlord will refund to Tenant the security deposit and any rent paid. Landlord will abate
rent on a daily basis for a deiay caused by construction or a prior tenant's hoiding over. This paragraph
does not apply to any delay in occupancy caused by cleaning, repairs, or make-ready items.

4. AUTOMATIC RENEWAL AND NOTICE OF TERMINATION:

A.

(TAR-2001) 10-16-07 Tenants: & Landlord or Landlord's Representative:

APPAA

This lease automatically renews on a month-to-month basis unless Landlord or Tenant provides the
other party written notice of termination not less than: (Check only one box.)

(1) 30 days before the Expiration Date.

(2) days before the Expiration Date.

If this lease automatically renews on a month-to month basis, it will continue to renew on a month-to-

month basis until either party provides written notice of termination to the other party and the notice of

termination will be effective: (Check only one box.)

(1) on the last day of the month following the month in which the notice is given. Landlord is not
obligated to prorate rent even if Tenant surrenders the Property before the termination date.

(2) on the date designated in the notice but not sooner than 30 days after the notice is given and, if
necessary, rent will be prorated on a daily basis.

Page 1 of 14
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Residential Lease concerning:

C. Oral notice of termination is not sufficient under anv circumstances. Time is of the essence for
providing notice of termination (strict compliance with dates by which notice must be provided is
required). if a box is not checked under Paragraph 4A, Paragraph 4A(1) wiil apply. if a box is not
checked under Paragraph 48, Paragraph 4B(1) wiil apply

5. RENT:

A. Monthiy Rent: Tenant wiii pay Landiord monthly rent in the amount of $ for each fuii month
during this lease. The first full month's rent is due and payable not later than
Thereafter, Tenant will pay the monthly rent so that Landlord receives the monthly rent on or before:

Q (1) the first day of each month during this lease.

u @

Weekends, holidays, and mail delays do not excuse Tenant's obligation to timely pay rent.

B. Prorated Rent: On or before Tenant will pay Landlord $ as prorated
rent from the Commencement Date through the last day of the month in which this lease begins.

C. Place of Payment: Unless this lease provides otherwise, Tenant will remit all amounts due to Landlord
under this lease to the following person or entity at the place stated and make all payments payable to
the named person or entity. Landlord may later designate, in writing, another person or place to which
Tenant must remit amounts due under thlc, lease.

Name:
Address:
Notice: Place the Property agdressand Tenant’s name on aii payments

D. Method of Payment:

m

(1) Tenant must pay all rent timely and without demand, deduction, or offset, except as permitted by
law or this lease.

(2) Time is of the essence for the payment of rent (strict compliance with rental due dates is required).

(3) Unless the parties agree otherwise, Tenant may not pay rent in cash and will pay all rent by check,
cashier’s check, money order, or other means acceptable to Landlord.

(4) Landlord O requires O does not require  Tenant(s) to pay monthly rents by one check or draft.

( ) If Tenant fails to hmnl\; pay any amounts due under this lease or if any check of Tenant is not

honored by the mstltutlon on whlch it was drawn, Landlord may require Tenant to pay such amount
and any subseauent amounts under this lease in certified funds, This nnrnnrnnh does not limit

SulsSQue] 2aste unds. paayrapg Gles

Landlord from seeking other remedies under this lease for Tenant's failure to make timely
payments * good funds

Bant lnArancac Thara will ha na rant inArascace thraniah tha arimans tarm | andlard mag inArases tha
DS ki Sasts. SIS Wit US N0 TSN miti Sasts unuuyi Ui piniany Wi, Lan Uiy iidy ik castc uic
rant that will lha naid Airina ang manth ta_manth ranaual naviad b Arcusidines ot laset 20 Aave weritban
TSI UidL Wi UT paid Uuinniy any iniunaismiusinunug iciicwal goniuu Uy piuvibiiy i 1Iicast Ju days wiincii

6. LATE CHARGES:

A. If Landlord does not actually receive a rent payment in the full amount at the designated place of
payment by 11:59 p.m. on the day (insert a number of 2 or more) after the date on which it
is due according to Paragraph 5A, Tenant will pay Landlord for each late payment:

(1) an initial late charge equal to (check one box only): Q (a) $ ;or U(b) % of one
month’s rent; and
(2) additional late charges of $ per day thereafter until rent and late charges are paid in full.
Additional late charges for any one payment may not exceed more than 30 days.
(TAR-2001) 10-16-07  Tenants: & Landlord or Landlord’s Representative: Page 2 of 14
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Residential Lease concerning:

=~

B. For the purposes of paying rent and any late charges, the mailbox is not the agent for receipt for

Landlord ( date is not the date Landlord receives the payment} The pames agree that
dlam lmda Al Tl - e e e -Tar-ry Y el sl b e
uig 1ale ui merai dllldgl‘.’b woue |_a ura widl are
——————— L mind ol pmiml | mmallasalla il ol o Dl
|||{.,d.p e 1IETIL UT TETIL. LAalnuiuiu 5 duiepldiive ul d idie
charge doe: ies under Paragraph 27

for each check Tenant tenders to Landiord
not honored by the institution on which it is drawn for any reason, pius any iate
o~ et TAamamt mamlea Ae P ST P |

G u |UKJUIU"UD ayiniciit,. 1chani Illual, nianc ﬂll)l' IULUInUU wIIoun UUUU U)l' pa‘ylllu QUL,II
amount(s) plus any associated charges in certified funds.

chai ges _un itil Lal"ld

8. APPLICATION OF FUNDS: Regardiess of any notation on a check, Landlord may apply funds received
from Tenant firsi io any non-rent obiigations of Tenanti, inciuding bui not limiied io, iate charges, reiurned
check charges, repairs, brokerage fees, periodic utilities, pet charges, and then to rent.

9. PETS:

A. Uniess the parties agree otherwise in writing, Tenant may not permit, even temporarily, any pet on the
Property (including but not limited to any mammal, reptile, bird, fish, rodent, or insect).

B. If Tenant violates this Paragraph 9 or any agreement to keep a pet on the Property, Landlord may take
all or any of the following action:

(1) declare Tenant to be in default of this lease and exercise Landlord’s remedies under Paragraph 27;

(2) charge Tenant, as additional rent, an initial amount of $ and $ per day thereafter
ner no! fnr each da\,: Tnnn nt violates the pgt !'est.rlr‘hnnn'

(3) remove or cause to be removed any unauthorized pet and deliver it to appropriate local authorities
by providing at least 24-hour written notice to Tenant of Landlord's intention to remove the
unauthorized pet; an

{4) charge to Tenani the Landiord’s cosi io:

(a) remove any unauthorized pet;

(b) exterminate the Property for fleas and other insects;

(c) clean and deodorize the Property’s carpets and drapes; and

(d) repair any damage to the Property caused by the unauthorized pet.

C. When taking any action under Paragraph 9B Landlord will not be liable for any harm, injury, death, or
sickness to any pet.

16. SECURITY DEPOSIT: -

A. Security Deposit: On or before execution of this lease, Tenant will pay a security deposit to Landlord in
the amount of § . “Security deposit” h the meaning ass .-dt that term in §92.102,
Property Code.

B. Interest: No interest or income will be paid to Tenant on the security deposit. Landlord may place the
Secur!tu depgsl! inan mfnrest-bearmn or lr\_nnmn-nrgduc!pn account and any interest or income earned
will be paid to Landlord or Landlord's representative.

C. Refund: Tenant must give Landlord at least thirty (30) days written notice of surrender before Landlord
is obligated to refund or account for the security deposit.

Naotices about Security Deposits:

(1) §92.108, Property Code provides that a tenant may not withhold payment of any portion of the
last month’s rent on grounds that the security deposit is security for unpaid rent.
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(2) Bad faith violations of §92.108 may subject a tenant to liability up to 3 times the rent wrongfully
withheld and the landlord’s reasonable attorney’s fees.

(3) The Property Code does not obiigate a landiord to return or account for the security deposit
untii the tenant surrenders the Property and gives the landiord a written statement of the
tenant’s forwarding address, after which the iandiord has 30 days in which to account.

(4) “Surrender” is defined in Paragraph 16 of this lease.

(5) One mayv view the Texas Property Code at the Texas Legislature’s website which, as of the date

shown in the lower left-hand corner of this form, is http:/tlo2.tlc.state.ix.us/statutes/pr.toc.htm.

=)
2
D
=1

maintain the

C} u
d) unpaid late charges;
) unpaid utilities and utility expenses Landlord incurs to maintain utilities to the Property as
required by this Lease;
f) unpaid pet charges;
) replacing unreturned keys, garage door openers, security devices, or other components;
) the removal of unauthorized locks or fixtures installed by Tenant;

| andlord's cost to access the Property if made inaccessible hy Tenant:
LantiCrG s €S 10 aCless tne Fropeny v Made inatlessioie oY .« enant

\

(i) missing or burned-out light bulbs and fluorescent tubes (at the same location and of the same
type and guality that are in the Property on the Commencement Date);

(k) packing, removing, and storing abandoned property;

() removing abandoned or iiiegally parked vehicies;

(m)costs of reletting (as defined in Paragraph 27), if Tenant is in default;

(n) attorney’s fees, costs of court, costs of service, and other reasonable costs incurred in any legal
proceeding against Tenant;

(o) mailing costs associated with sending notices to Tenant for any violations of this lease; and

(p) any other unpaid charges or fees or other items for which Tenant is responsible under this

aives ==t EaUTSIL

Iease.

(2) If deductions exceed the security deposit, Tenant will pay to Landlord the excess within 10 days

after L andlord makes written demand.

ay all connection fees, service fees, usage fees, and all other costs and fees for all tlllhes
1 '
1

mvmemeles slassdeisiby meme wmbear wrmedsisimbear mearbees balaemb e s sloeee e b
eAaimipic, sielitity, gas, waiel, Wwasiewdler, Jarvaye, wiepniiie, daiim imioiiit

systems, cable, and Internet connections) except the following which Landlord will pay:

Unless otherwise agreed, amounts under this paragraph are payable directly to the service providers.

B. Unless provided by Landlord, Tenant must, at a minimum, keep the following utilities on, if available, at
all times this lease is in effect: gas; electricity; water; wastewater; and garbage services.

Notice: Before signing this lease, Tenant should determine if all necessary utilities are available
to the Property and are adequate for Tenant’s use.
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12.

13.

USE AND OCCUPANCY:

A prmmedas Tamamdt mmar tinm tHhn Demmachy an o ;meiirnts sanidaman ~mbhy Tha Aacbhs maenmms Tamamd s

al upalits. 1eialil lay usc Ui rivpeily as a plivdale rcsiuciive uliy. e vy peisullis 1enalit inay
2 b pmmiala aim Bl £ gL fiomomls cnlim ammpammon mimed mmon mf aff
ne 1w resiue ol uie i VihiLidue nairnes arid ayes vl anl

B. Phone Numbers: Tenant must nromptly inform Landlord of any changes in Tenant's phone numbers
B. Phone Numbers: Tenant must promptly inform Landlord of any changes in Tenant's phone numbers
(home, work, and mobile) not later than 5 days after a change

uies: Tenant must compiy with any owners’ association ruies or restrictive covenant
Tammaemt will catmabuiran | amdlacsd fae mmus flman e ablhoar slhoacass saoossamse meooie {

pcll)l' 1 ENant Win reimourse Laniora 101 any fines or othei Lridaiyes asstsstu uuallls

ations by Tenant of any owners’ association rule or restrictive covenant.

o
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D. Prohibitions: Unless otherwise authorized by this lease, Tenant may not install or permit any of the

|uii0wmg on the Property, even temporarily: a spa, hot tub, above-ground pool, tra rnpohnu or any item
which causes a suspension or canceilation of insurance coverage or an incrsaw in insurance
premiums. Tenant may not permit any part of the Property to be used for: (1) any activity which is a
nuisance, offensive, noisy, or dangerous; (2) the repair of any vehicle; (3) any business of any type,
including but not limited to child care; (4) any activity which violates any zoning ordinance, owners’
association ruie, or restrictive covenant; (5) any illegal or uniawful activity; or (6) activity that obstructs,
interferes with, or infringes on the rights of other persons near the Property.

)

E. Guests: Tenant may not permit any guest to stay on the Property longer the amount of time permitted
by any owners’ association rule or restrictive covenant or days without Landlord’s written
permission, whichever is less.

F. Common Areas: Landlord is not obligated to pay any non-mandatory or user fees for Tenant's use of
any common areas or facilities (for example, pool or tennis courts).

PARKING RULES: Tenant may not permit more than vehicles, including but not limited to
automobiles, trucks, recreational vehicles, trailers, motorcycles, all-terrain vehicles, jet skis, and boats, on

the Property unless authorized by Landlord in writing. Tenant may not park or permit any person to park
any vehicles in the u::rd Tenant may nnrmn vehicles to be nnrlmd nnlu in drives, garages ripezmnmpd

Los Les garagts, Looighiailcl

common parking areas, or in the street |f not prohibited by law or an owners’ assocnanon Tenant may not

store or permit any nerson to store any yehicles on or adiacent to the Drnncrh: or on tha ctreat in front of
SICre O permil any persen 10 Siore any veniGies on Or aCjactent 10 ne & SNy or on ne srect in irent ot

L}
the Property. In accordance with applicable state and lo cal laws, Landlord may have towed, at Tenant's
avnaneas (al amgy inAanarativa ushisnla An Ar adia~sant 40 tha Dranarhe (h ang uahinla Aardead in vialatine ~F
expense: {a) any ingperative vehicle on or adjacent to the Property; (b) any vehicle parked in viclation of
thin maramarank Aar any additianal narkins rilas raada nar AfF this laneaa: Ar (8l anu uahinla rarkad im uislatiae
uns FGIGHIGPII i any auuiiunial }JGII\IIIH TUICO 1iauc pait Uil ung icasc, Ui (vw) an VST paincu i viknauuni
Ak amis las lamal Aavdimaman A A are! accamiatiae eola
(8] cl.lly Iaw, iveal idinnialive, Ul Uwliicio assuciativil Tuic.

14. ACCESS BY LANDLORD:

(TAR-2001) 10-16-07 Tenants: & Landlord or Landlord's Representative:

A. Advertising: Landlord may prominently display a "For Sale" or "For Lease" or similarly worded sign on
the Property during the term of this lease or any renewai period. Landiord or Landiord's contractor
may take interior or exterior photographs or images of the Property and use the photographs or images
in any advertisements to lease or sell the Property.

B. Access: Before accessing the Property, Landlord or anyone authorized by Landlord will attempt to first
contact Tenant, but may enter the Property at reasonable times without notice to make repairs or to
show the Property to prospective tenants or buyers, inspectors, fire marshals, lenders, appraisers, or
insurance agents. Additionally, Landlord or anyone authorized by Landlord may peacefully enter the
Property at reasonable times without first attempting to contact Tenant and without notice to: (1) survey

Page 5 of 14
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A

A.

B.

(TAR-2001) 10-16-07 Tenants: & Landlord or Landlord’s Representative:

or review the Property's condition and take photographs to document the condition; (2) make

N

emergency repairs; (3) exercise a contractual or statutory lien; (4) leave written notices; or (5) seize

Ty S g e S Tamaed i Aol

HnuncAch Ipl. PIU'JEI Ly Il 1 enant is II I UEIGUII.

Trin Charaes: If Landlord or Landlord's anents have made nnnr arrangements with Tenant to access

LAancio Laniond s age d0e dacce

the Property and are demed or are not able to access the Property because of Tenant's failure to make

the Property accessible, Landiord may charge Tenant a trip charge of $

Kavhny: A kauvhayv ic a lankad roantaina
ASYDOX: A KeyooX Is a iocKed conlainer piacec on the

1
n'
t]
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‘]
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Q

" o a I{au to tha Dronartu,
reny n S 1© Ine Fropeny

The keybox is opened by a special combmallon, key, or programmed access device so that
persons with the access device may enter the Property, even in Tenant’s absence. The keybox
is a convenience but involves risk (such as unauthorized entry, theft, property damage, or

personal |n]ury] iNeither the Association of REALTORS® nor MLS reqmres ihe use of a KEYDOX

(1) Tenant authorizes Landiord, Landiord’s property manager, and Landiord’s broker to piace on the
Property a keybox containing a key to the Property:

FCHRTY T . .

{a) during the iast days oi this iease or any renew 'ai oF exiension; and
S i

XL
icensed broker.

(b) at any time Landiord iisis the Properiy for saie with'a Te

(2) Tenant may withdraw Tenant’s authorization to piace a keybox on the Property by providing written
notice to Landiord and paying Landiord a fee of $ as consideration for the withdrawali.
Landiord will remove the keybox within a reasonable time after receipt of the notice of withdrawal
and payment of the required fee. Removal of the eybox does not alleviate Tenant's obligation to
make the Property avaiiabie for showings as indicaied in Paragraph 14B.

{3} if Landiord or Landiord’s agenis have n r 0 access roper >
it to prospects and are denied or are not able to access the Property because of Tenant's failure to
make the Property accessibie, Landiord may charge Tenant a trip charge of § .

AV 1 andlard  tha Aranarhy manaaar and | andla .rl‘n 3] f\llnr ara nat racnnnaikhla A Tanant Tanant'e

V) Laiiunidig, uic phupcily nianiaycn, arid LanGiCiG S OIoKer are noi TSSPUINISIUIG LU 1 oiiaiiy, joiiaiit s
guests, family, or occupants for any damages, injuries, or lo arising from use of the keybox

mlmmn mmiimm] b | memsllmerd $hn e D =T o Tg | Paterst LU N CPN e

UMiess Caused oy Laniorg, e pi l-l'l'.'ll.\" manager, Of Lantioid S DIoKker
ML AL AARMIRITIAL
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Landiard mekosno ovneaseran imekad warrantiss g5 1o the Procarty's eond

LA AV pEEEITED S UoS 85 W0 VRTly O LUnia

the Property and accepls it AS-IS provided that Landlord:

deliver ihﬂ Inupninn,.r and Condition Form

otherwise express ed in this lease. The

Move-Out Condition: When this lease ends, Tenant will surrender the Property in the same condition

as when received, normal wear and tear excepted. Tenant will leave the Property in a clean condition
free of all trash, debris, and any personal property. Tenant may not abandon the Property.

Definitions:

(1) “Normal wear and tear’ means deterioration that occurs without negligence, carelessness,
accident, or abuse.

Page 6 of 14
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(3

3)

“Surrender’” occurs when all occupants have vacated the Property, in Landlord's reasonable
judgment, and one of the following events occurs:

S\ AR b ik o ne o e a4 e ey,

'\B) e adie Ib‘l’ldlll bpl:-‘(.-llll:lb das e move- UUl Or erminauon aaie in a writen notuce 10 Lanaior
nas passed; or

ity Tamamdé rabiirme bave amAd asnsascs Aaviasas ot | amdlacd mesvidad 4o Tamamd cimdar dhin lasnas

\Ul[ rcrani icwaniio r\cya aliu auvuToo UTVILTO Uidl Laliviviu PIU\I’IUGU W oacriialin unihci uno icaoc

“Abandonment’ occurs when aii of the foliowing occur:

(a) all occupants have vacated the Property, in Landlord’s reasonable judgment;

(b) Tenant is in breach of this iease by not timeiy paying rent; and

(c) Landlord has delivered written notice to Tenant, by affixing it to the inside of the main entry door
or if the Landlord is prevented from entering the Property by affixing it to the outside of the main
entry door, stating that Landlord considers the Property abandoned, and Tenant fails to

respond to the affixed notice by the time required in the notice, which will not be less than 2
davs from the date the notice is affixed to the main entry door

ways e ualc LT o QinADL 1L AN A SNy LLU.

Personal Property Left After Move-Out:

j=3k 18] LRSI 81 hY IOVE-LIU

(1

(@)

If Tenant leaves any personal property in the Property after surrendering or abandoning the
Property Landlord may:

{a) dispose of such personal p"peﬁ'y' in the trash or a land
(b) give such personai property to a charitabie organization; or

{c) store and sell such personal property by following procedures in §54.045(b)-(e), Property Coue
Tenant must reimburse Landlord all Landlord’'s reasonable costs under Paragraph 16C(1) fi
packing, removing, storing, and seiiing ihe personai properiy ieft in the Property after surrender or
abandonment.

17. PROPERTY MAINTENANCE:

A. Tenant's General Responsibilities: Tenant, at Tenant's expense, must:

1)

2
3
4

— . — —
— — —

(5)
(6)
(7)
(8)
(9)

keep the Property clean and sanitary;
promptly dispose of all garbage in appropriate receptacles;

Qisluse garbdge aproltidle f'etelil

supply and change heating and air conditioning filters at least once a month;

iy e ramlama all Beabd bodle floimemo oo ed ik el bbb i
Supply aiil igpiace an nygrit uuius, nuliresierit luuca ariu ualneni

5 =3
monoxide detectors, garage door openers, ceiling fan remotes, and other devices (of t
type and guality that are in the Property on the Commencement Date);
maintain appropriate levels of necessary chemicals or matter in any water softener;
take action to promptiy eliminate any dangerous condition on the Property;
take all necessary precautions to prevent broken water pipes due to freezing or other causes;
replace any lost or misplaced keys;

pay any periodic, preventive, or additional extermination costs desired by Tenant;

Fre mmmmlem Adadood o e
for smoKe detector

(10) remove any standing water;
(11) know the location and operation of the main water cut-off valve and all electric breakers and how

to switch the valve or breakers off at annropriate times to mitinate any notential damane: and
1o sV VaiVe OF Dreaxers Ot al appropnate iimes 1o miigaie any poieniia: camage;

(12) promptly notify Landlord, in writing, of all needed repairs.

B. Yard Maintenance:

(1) "Yard" means all lawns, shrubbery, bushes, flowers, gardens, trees, rock or other landscaping, and
other foliage on or encroaching on the Property or on any easement appurtenant to the Property,
and does not include common areas maintained by an owners’ association.

(2) "Maintain the yard” means to perform activities such as, but not limited to: (a) mowing, fertilizing,
and trimming the yard; (b) controlling pests in the yard; and (c) removing debris from the yard.

(TAR-2001) 10-16-07 Tenants: & Landlord or Landlord's Representative: Page 7 of 14
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(3) Unless prohibited by ordinance or other law, Tenant will water the yard at reasonable and
appropriate times including but not limited to the following times:

g T | T W 1 P .| T [ Ty (W g R Juy | R
LN wdinn Wdll:-'llllg' ne © ydaru will ue imaiaincu a5 inuws
0O (a) Landlord, at Landlord’s expense, will maintain the yard. Tenant will permit Landlord and
Landlord's contractors reasonable access to the yard and will remove any pet from the yard at
appropriate times.
O (b) Tenant, at Tenant's expense, will maintain the yard.
o 7 Wi o G Syt T | R N Wy S Ry 1 SN S N T PR I ey N YR N S ) LT o R R S Ty
L (L) Terdnnt Wil mairgirn in enect d stiieduied ydiu I[Idllll&r]dllblﬂ coniract wiin: « a coniracior wno
ranularly nrovides such sarvica: [
regularly provides such service; O
DanliCma Maintananan: Arv manl Ar ana an tha Dreamarhy will o moindainad ancanredines a0 DanaliCen
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Maintenance Addendum
Prohibitions: If Tenant installs any fixtures on the Property, authorized or unauthorized, such as
dd

||onal smoke detectors, locks, alarm systems, cables, satellite dlshes or other flxtures such
b,
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e
install a
repiace or remove noormg matenal, palnt, or waupaper,
install, change, or remove any: fixture, appliance, or non-real-property item listed in Paragraph 2;
keep or permit any hazardous materiai on the Property such as flammabie or expiosive materiais;
keep or permit any material or item which causes any liability or fire and extended insurance
coverage to be suspended or canceled or any premiums to be increased;

) dispose of any environmentally detrimental substance (for example, motor oil or radiator fluid) on
the Property; or

(11) cause or allow any lien to be filed against any portion of the Property.

CICKICICIEN

—_—
—_
o

Failure to Maintain: If Tenant fails to comply with this Paragraph 17 or any Pool/Spa Maintenance
Addendum, Landlord may, in addition to exercising Landlord’s remedies under Paragraph 27, perform
whatever action Tenant is obligated to perform and Tenant must immediately reimburse Landlord the
reasenable exnenses thal Landlord incurs.

18. REPAIRS: (Notice: Subchapter B, Chapter 92, Property Code governs repair obligations).

A. Repair Requests: All requests for repairs must be in writing and delivered to Landlord. If
Tenant is delinquent in rent at the time a repair notice is given, Landlord is not obligated to
make the repair. In the event of an emergency related to the condition of the Property that
materially affects the physical health or safety of an ordinary tenant, call:

Ordinarily, a repair to the heating and air conditioning system is not an emergency.

B. Completion of Repairs:

(1) Tenant may not repair or cause to be repaired any condition, regardless of the cause,
without Landlord’s permission. All decisions regarding repairs, including the completion of
any repair, whether to repair or replace the item, and the selection of contractors, will be at
Landlord’s sole discretion.

(TAR-2001) 10-16-07  Tenants: & Landlord or Landlord's Representative: Page 8 of 14
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(2) Landlord is not obligated to complete a repair on a day other than a business day unless

required to do so by the Property Code.

C. Pavment of Repair Costs: Tenant will pay Landlord or any contractor Landlord directs Tenant

to pay, the first § of the cost to repair each condmon in need of repair, and Landlord
wiii pay the remainder, excepi for the foiiowing conditions which wiii be paid as foiiows.

(a) a condition caused by the Landlord or the negligence of the Landlord;

(b) wastewater stoppages or backups caused by deterioration, breakage, roots, ground
condition, faulty construction, or malfunctioning equipment;

(c) a condition that adverseiy affects the heaith or safety of an ordinary tenant which is not
caused by Tenant, an occupant, a member of Tenant’s family, or a guest or invitee of
Tenant; and

(d) a condition in the following items which is not caused by Tenant or Tenant’s negligence:
(1) heating and air conditioning systems;

(2) water heaters; or
(2) water nnnnfrnhnn from structural defects,

Ay weaily e anon LTIt -

ﬂ-irec-{ Te tto payr the entnre cost to repalr
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(b) damage from wastewater stoppages caused by reign or improper ob]ects in Iines that
exciusiveiy service the Properiy;
(c) damage to doors, windows, or screens; and

(d) damage from windows or doors left open.

(3) Appiiances or items that wiii not be Repaired: Landiord does not warrant and wiii not repair
or replace the following:

D. Trip Charges: If a repair person is unable to access the Property after making arrangements
with Tenant to complete the repair, Tenant will pay any trip charge the repair person may
charge, which amount may be different from the amount stated in Paragraph 14C.

E. Advance Payments and Reimbursements: Landlord may require advance payment of repairs
or payments under this Paragraph 18 for which Tenant is responsible. Tenant must promptly
reimburse Landlord the amounts under this Paragraph 18 for which Tenant is responsible.

repal conaitlo 1alerial e n

safety of an ordinary tenant as required by this lease or the Prope Code, Tenant may be

L]
antitlard tn avarcnica ramadiae undar RO') NEE and RDO 0561 of tha Drnnnr!u Cnads ¥ Tan
THUUTU U TATIVIOLE iCiicuics uniuc i Ui LT TavpTi Ly wiluc

follows the procedures under those sectlons, the following remedies may be available to
Tenant: (1) terminate the lease and obtain an appropriate refund under §92.056(f); (2) have the
condition repaired or remedied according to §92.0561; (3) deduct from the rent the cost of the
repair or remedy according to §92.0561; and (4) obtain judicial remedies according to §92.0563.

Do not exercise these remedies without consulting an attorney or carefully reviewing the
procedures under the applicable sections. The Property Code presumes that 7 days is a
reasonable period of time for the Landlord to repair a condition unless there are circumstances
which establish that a different period of time is appropriate (such as the severity and nature of

(TAR-2001) 10-16-07 Tenants: & Landlord or Landlord's Representative: Page 9 of 14
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21.

22,

23.

24,

25.

(TAR-2001) 10-16-07 Tenants: & Landlord or Landlord’s Representative:

the condition and the availabilitv of materials, labor, and utilities. Failure to strictly follow the

procedures in the applicable sections may cause Tenant to be in default of the Iease.

iocks and secumy devices. Landiord has rEKeyec the securlly devices since the iast occupanl vacated

the r’roper‘ty or wiii reKey the SECUI’IW devices within 7 c:ays after Tenant moves in. 'oeCLII'IIy device”
e

haa tha mannina acainnad ta that tare in 809 AE1 Deanarhy Cada
rds wic Mmeaning assigned o a8l in oo 130, riopeinty woae.

Ali_notices or requests by Tenant for rekeying, changing, instaliing, repairing, or repiacing security
devices must_be in_ writing. instaiiation of additionai security devices or addiiionai rekeying or
ranlanamant ~Af aamsiirihy Aaviaas Aasirad by Tanant will lha maid ke Tanant i ndn:nﬂl\n Aand mmay kha

repiaCement O SeCurily GeviCes Gesireld Oy i enant Win 08 pail Oy enant in auvalnivc diiu gy oo

installed only by contractors authorized by Landlord.

W

SMOKE DETECTORS: Subchapter F, Chapter 92, Property Code requires the Property to be equipped
with smoke detectors in certain locations. Requests for additional installation, inspection, or repair_of
smoke detectors must be in writing. Disconnecting or intentionally damaging a smoke detector or
removing a battery without immediately replacing it with a working battery may subject Tenant to civil
penalties and liability for damages and attorney fees under §92.2611, Property Code.

LIABILITY: Unless caused by Landlord, Landlord is not responsible to Tenant, Tenant's guests, family, or
occunants for any damaages, iniuries, or losses to person or property caused by fire, flood, water leaks, ice

Lulupan nagcs, Thunts, Wosbs et o UREy Lalsel IAAS, WY mane, W

snow, hail, winds, explosion, smoke, interruption of utilities, theft, burglary, robbery assault, vandalism,

other persons, condition of the Property, environmental contaminants (for examnple, carbon monoxide
OWner perseons, ConGiion OF Ine «~ropeny, ehvireimeaenia: Coniaminanis (ol exampie, caroon moenoxice,

asbestos, radon, lead-based paint, mold, fungus, etc.), or other occurrences or casualty losses. Tenant

will mramatly raimbuires | andlard far any laee Aranarche Aomann nr nnet Aaf ranaire Aar earvica it tha
Win prompuy reimourse LanGiorG ior any 1055, propeny Gamage, OFf C0si O repails or service 18 ine

Property caused by Tenant, Tenant's guests, any occupants, or any pets.

HOLDOVER: If Tenant fails to vacate the Property at the time this lease ends Tenant will pay Landlord

[y P . | P Py | F— Armarae |

IUIII. IUI lllb' IIUIUUVI;'I puniuu d.llu IIII...lI::IIIIlII)dI Ld.IIUlUIU daliud pl’UhpULllVb‘ enans IUI Ud.llld.gb'b, Illbluulllg Uul
not limited to lost rent, lodging expenses, costs of eviction, and attorneys' fees. Rent for any holdover

perlou will be three (3) times the ITIOrIII"tIy rem calcuiated on a Udlly DdSIS and wiil be |rnmec1|d16|y due and
payable daily without notice or demand.

RESIDENTIAL LANDLORD'S LIEN: Landlord will have a lien for unpaid rent against all of Tenant's
nonexempt personai property that is in the Property and may seize such nonexempt property if Tenant faiis
to pay rent. Subchapter C, Chapter 54, Property Code governs the rights and obligations of the parties
regarding Landlord's lien. Landlord may collect a charge for packing, removing, or storing property seized
in_addition to any other amounts Landlord is entitled to receive. Landlord may sell or dispose of any seized
property in accordance with the provisions of §54.045, Property Code.

SUBORDINATION: This lease and Tenant's leasehold interest are and will be subject, subordinate, and
inferior to: (i) any lien or encumbrance now or later placed on the Property by Landlord; (ii) all advances
made under any such lien or encumbrance; (iii) the interest payable on any such lien or encumbrance;
(iv) any and all renewals and extensions of any such lien or encumbrance; (v) any restrictive covenant; and
(vi) the rights of any owners’ association affecting the Property.

CASUALTY LOSS OR CONDEMNATION: Section 92.054, Property Code governs the rights and
obligations of the parties regarding a casualty loss to the Property. Any proceeds, payment for damages,
settlements, awards, or other sums paid because of a casualty loss to the Property will be Landlord’s sole

property. For the purpose of this Iease, any condemnation of all or a part of the Property is a casualty loss.

Page 10 of 14
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legal counsel. Special obligations and liabilities under statute apply to such transactions.)

26. SPECIAL PROVISIONS: (Do not insert a lease-option or lease-purchase clause without the assistance of

27. DEFAULT:
A. If Landlord fails to comply with this lease, Tenant may seek any relief provided by law.

B. If Tenant fails to timely pay all amounts due under this lease or otherwise fails to comply with this
lease, Tenant will be in default and:
(1) Landlord may terminate Tenant's right to occupy the Property by providing Tenant with at least one

day written notice to vacate;

(2) all unpaid rents which are payable during the remainder of this lease or any renewal period will be
accelerated without notice or demand,;

(3) Landlord may exercise Landlord’s lien under Paragraph 23 and any other rights under this lease or
the Property Code; and

(4) Tenant will be liable for:

(a) any lost rent;

{b) Landlord’s cost of reletting the Property including but not limited to leasi

fees, utility charges, and other fees reasonably necessary to relet the Property;

(c) repairs to the Property for use beyond normai wear and tear;

(d) all Landlord’s costs associated with eviction of Tenant, including but not limited to attorney's
fees, court costs, costs of service, witness fees, and prejudgment interest;

(e) all Landlord's costs associated with collection of amounts due under this lease, including but not

limited to collection fees, late charges, and returned check charges; and

(f) any other recovery to which Landlord may be entitied by law.
C. Nofice to vacate under Paragraph 278(1) may be by any means permitted by §24.005, Property Gode.

D. Landlord will attempt to mitigate any damage or loss caused by Tenant's breach by attempting to relet
the Property to acceptable tenants and reducing Tenant's liability accordingly.
28. EARLY TERMINATION: This lease beqgins on the Commencement Date and ends on the Expiration date
unless: (i) renewed under Paragraph 4; (ii) extended by written agreement of the parties; or (iii) terminated
earlier under Paragraph 27, by agreement of the parties, applicable law, or this Paragraph 28.

(TAR-2001) 10-16-07 Tenants: & Landlord or Landlord's Representative: " Page 11 of 14
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tenant and must sign: (a) a new lease with terms not less favorable to Landlord than this lease or
otherwise acceptable to Landlord; (b) a sublease with terms approved by Landlord; or (c) an
assignment of this lease in a form approved by Landlord.

(4) At the time Landlord agrees to permit an assignee, subtenant, or replacement tenant to occupy the
Property, Tenant will pay Landlord:

(a) if Tenant procures the assignee, subtenant, or repiacement tenant:
Qa (i) § ;
a (i) % of one’s month rent that the assignee, subtenant, or replacement tenant is to pay.

(b) if Landiord procures the assignee, subienant, or repiacement ienant:
(i) $ :
a (i) % of one’s month rent that the assignee, subtenant, or replacement tenant is to pay.

(5) Unless expressly stated otherwise in an assignment or sublease, Tenant will not be released from
Tenant's obligations under this lease because of an assignment or sublease. An assignment of
this lease or a sublease of this lease without Landlord’s written consent is voidable by Landlord.

29. ATTORNEY’S FEES: Any person who is a prevailing party in any legal proceeding brought under or
related to the transaction described in this lease is entitled to recover prejudgment interest, attorney’s fees,
costs of service, and all other costs of the legal proceeding from the non-prevailing party.

30. REPRESENTATIONS: Tenant's statements in this lease and any appiication for rental are material
representations. Each party to this lease represents that he or she is of legal age to enter into a contract.
If Tenant makes a misrepresentation in this lease or in an application for rental, Tenant is in default.

(TAR-2001) 10-16-07 Tenants: & Landlord or Landlord's Representative:
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31. ADDENDA: Incor
Landlord’s Rules
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O Addendum Regarding Lead-Based Paint 0 Agreement Between Brokers
O Inventory & Condition Form O Landlord's Rules & Regulations
0 Landlord’s Additional Parking Rules O Owners’ Association Rules
O Pet Agreement O Pool/Spa Maintenance Addendum
O Protecting Your Home from Mold O Residential Lease Application
0O Agreement for Application Deposit & Hold O Residential Lease Guaranty
o ]
32. NOTICES: All notices under this lease must be in writing and are effective when hand-delivered, sent by

mail, or sent by electronic transmission to (Do not insert an e-mail address or a fax number unless rhe
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Fax: Fax:
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Binding Effect: This lease is binding upon and inures to the benefit of the parties to this lease and their
respective heirs, executors, administrators, successors, and permitted assigns.

C. Joint and Several: All Tenants are jointly and severally liable for all provisions of this lease. Any act or
notice to, refund to, or signature of, any one or more of the Tenants regarding any term of this lease,
its extension, its renewal, or its termination is binding on all Tenants executing this lease.

D. Waiver: Landlord's past delay, waiver, or non-enforcement of a rental due date or any other right will
not be deemed to be a waiver of any other breach by Tenant or any other right in this lease.

E. Severable Clauses: Should a court find any clause in this lease unenforceable, the remainder of this
lease will not be affected and all other provisions in this lease will remain enforceable.

F. Controlling Law: The laws of the State of Texas govern the interpretation, validity, performance, and
enforcement of this lease.

G. Copvright: If an active REALTOR® member of the Texas Assaciation of REALTORS® or an active
member of the State Bar of Texas does not negotiate this lease as a party or for one of the parties,
either as a party’s broker or attorney, this lease is voidable at will by Tenant.

34. INFORMATION:

A. Future inquires about this lease, rental payments, and security deposits should be directed to the
person listed for receipt of notices for Landlord under Paragraph 32.

(TAR-2001) 10-16-07 Tenants: & Landlord or Landlord's Representative: Page 13 of 14
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B. It is Tenant's responsibility to determine, _hgs lease, if: (i) all services (e.qg.,
connections, schools, and tr ansportahon) o or from the Property (i) such services are
sufficient for Tenant’'s needs and wishes; ant is satisfied with the Property’s condition

C. The brokers to this lease have no knowled andlord is delinquent in the payment of any
lien against the Property.

D. Unpaid rent and any unpaid amount under this iease are reporiabie io credit reporting agencies.

E. Landlord is not obligated to respond to any requests for Tenant's rental and payment history from a
mortgage company or other prospective iandiord untii Tenant has given notice of termination of this
ilease and Tenant is not in breach of this iease. (Notice: Landiord or Landiord’s agent may charge a
reasonable fee for processing such information. )

F. If all occupants over 18 years of age die during this lease, Landlord may: (i) permit the person named
below to access the Property at reasonable times in Landlord's or Landlord’s agent’s presence; (ii)
permit the named person to remove Tenant’s personai propeny. and (iii) refund the security ueposn
iess deductions, o the named person. Seciion 92.014, Property Code governs procedures to foiiow in
the event of a tenant's death.

Name: Phone:
Address:
E-mail:

G. The Texas Department of Public Safety maintains a database that the public may search, at no cost, to
determine if registered sex offenders are located in certain areas (see www.txdps.state.tx.us under on-
line services). For information concerning past criminal activity in certain areas, contact the local police
Aanartmant
department.

H. Landiord’s insurance does not cover Tenant from ioss of personai property. Landiord recommends
that Tenant obtain insurance for casualties such as fire, flood, water damage, and theft. Tenant
represents that Tenant U intends id does not intend  to purchase such insurance.

i. Landiord’s broker, ,
O will Q will not act as the property manager for landlord.

J. This lease is negotiable between the parties. This lease is binding upon final acceptance. READ IT
CAREFULLY. If you do not understand the effect of this lease, consult your attorney BEFORE signing.

Landlord Date Tenant Date
Landlord Date Tenant Date

Or signed for Landlord under written property management

agreement or power of attorney: Tenant Date

By:

Date Tenant Date

Printed Name:

Firm Name:

(TAR-2001) 10-16-07 Page 14 of 14
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APPENDIX VI
CAUSE NO.
XYZ APARTMENTS, LTD. d/b/a ABC APARTMENT HOMES, 8 IN THE JUSTICE COURT
Plaintiff 8§
VS. § PRECINCT No. __
8§
DEE FALLTING AND ALL OTHER OCCUPANTS, )
Defendant 8§ BEXAR COUNTY, TEXAS
JUDGMENT

On this day came on to be heard the above-styled and numbered cause. Plaintiff announced ready and it appears to the
Court that Defendant DEE FALLTING and all other Occupants ("Defendant™) has been served with citation in accordance with
the Texas Rules of Civil Procedure to appear or answer herein and has

The Court, after having examined the pleadings and evidence and hearing the arguments of counsel on all matters in
controversy as well as of law, FINDS that the facts alleged in Plaintiff's Petition have been proven by full and satisfactory
evidence and further FINDS that Defendant forcibly detained the premises described as 23234 Oak, Apartment No. 1410, in San
Antonio, Bexar County, Texas 78201, and more particularly described in Plaintiff's Petition. The Court further FINDS that

Plaintiff is entitled the reasonable rental value of the premises in the amount of $ , plus attorneys' fees of
$ , plus court costs and FINDS that rent is $ per month. [IF RENT IS SUBSIDIZED BY
GOVERNMENTAL AUTHORITY, THEN ADD: $ per month paid by the tenant and $ per month

paid by the Housing Authority of the City of San Antonio].

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Plaintiff have possession of 23234 Oak,
Apartment No. 1410, in San Antonio, Bexar County, Texas 78201, and have judgment against Defendant DEE FALLTING for
rent in the amount of $ , attorneys' fees in the amount of $ , costs of court, and post-
judgment interest on the above sums at percent per annum from the date of judgment until paid, for all of which let
execution and a writ of possession issue. Post-judgment interest shall accrue on the above sums until paid. All other relief not
specifically granted herein is DENIED.

SIGNED on this 19" day of July, 2009.

Justice of the Peace

THE APPEAL BOND IS SET AT $

SUBMITTED BY/APPROVED AS TO FORM:

LAW OFFICES OF R. DAVID FRITSCHE
921 Proton Road

San Antonio, Texas 78258-4203
Telephone: (210)227-2726

Facsimile: (210)227-5550

BY:
R. David Fritsche, State Bar No. 07481200

Defendant, Pro Se
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