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TEXAS OIL AND GAS LEASING 
A PRIMER  
 
I. INTRODUCTION 
A. Scope 
 This paper was originally presented at the State 
Bar of Texas Advanced Real Estate Law Conference in 
2006.  It has been modified very slightly for 
presentation at this event.  A few newer example leases 
are included for the benefit of the reader and because 
the author lost some of the old ones.    
 This paper is written and presented to assist real 
estate attorneys in representing landowners in oil and 
gas leasing transactions, especially in rural or 
undeveloped areas.  The intent is to provide a broad 
overview of issues involved in modern leasing.  The 
paper assumes that the reader has some knowledge of 
the oil and gas industry and is dealing with property 
not already in a producing unit.  Those without basic 
knowledge of oil and gas law are advised to study 
more comprehensive background material such as Oil 
and Gas in a Nutshell by John S. Low (published by 
West).  Time, space, and this author's writing ability 
does not allow a thorough examination of the 
development and current state of oil and gas law.  
Accordingly, the paper is not heavily annotated. 
 This paper is written for real estate lawyers 
representing landowners.  Those with several years of 
experience representing oil and gas producers in  
drafting leases will likely find the content trite and 
shallow.  Much more in-depth treatment of the subject 
matter is regularly presented in the State Bar's Oil, Gas 
and Energy Resources Law Section Report. 
 In writing this paper, the author attempted to 
present well-settled legal principals.  To the greatest 
extent possible, no speculative theories are espoused or 
defended. 
 
B. Disclaimer   
 The leases attached as exhibits represent a cross-
section of instruments the author reviewed on behalf of 
clients in early 2006.  They are not presented as being 
favorable to the lessor; but merely reflect the type of 
document likely to cross the practitioner's desk.  None 
of the leases represent this author's original work and 
credit is given to the drafters of such (whoever he, she 
or they may be). 
 The author shamelessly plagiarized most of the 
addendum provisions in this paper from other 
attorneys' work.  Each has been modified so many 
times that the original text and name of its drafter are 
now unknown.  The provisions are presented as 
examples or a rough guide to the reader and should be 
modified to fit the user's situation.  There are likely 
other better provisions to accomplish the same general 
goals of the presented addendum provisions.  To the 

extent the reader is aware of such, he is encouraged to 
fax or e-mail them promptly to the author for review 
and adoption in his own practice.  Just as there is no 
such thing as a "standard Producers 88", there is no 
group of lease addenda that will fit every situation.  
There are enumerable other provisions that have been 
and should be used to address the concerns of the 
attorney and his / her client. 
 
II. THE BASIC LEASE 
A. Preamble / Parties 
 The basic oil gas and mineral lease begins with a 
header stating that it is a Producer's 88 of some 
permutation.  This can be misleading to landowners.  
Leasing agents have been known to tell landowners 
that it is unnecessary to have a lease reviewed by an 
attorney because it is a standard Producers 88 and the 
same instrument all his / her neighbors signed.  While 
the format seems to follow a relatively standard 
convention, the reader is advised that THERE IS NO 
STANDARD OIL AND GAS LEASE.  It is imperative 
that the practitioner read every part of every paragraph 
of the lease in advising his / her client. 
 The lease will begin by stating an effective date 
and naming the parties.  The date is important because 
it determines the dates of other crucial events in the life 
of the lease.  Most importantly, it determines the date 
that the lease will terminate if it is not held in force by 
production or otherwise. 
 The names of the parties can be important.   This 
represents one opportunity for an attorney to avoid 
malpractice.  When more than one lessor is named, the 
attorney should consider the possibility for conflict.  If 
a husband and wife are named, is the property 
community property or the separate property of one of 
them?  If two or more lessors are named, are their 
interests identical?  Would one lessor benefit from a 
larger bonus at the expense of a greater royalty to the 
detriment of the other(s)?  If the lessor is an entity and 
one or more partners, directors and / or officers, it is 
imperative that the practitioner identify his / her 
client(s) and get conflict waivers where applicable. 
The attorney is also advised to research the lessee.  In 
this author's area, it is common for the operator or final 
owner of the lease to take the lease in its own name.  
Elsewhere, the ultimate lessee will act through a 
leasing agent.  It is also common to find independent 
lessee's taking a lease with the goal of selling the leases 
at a profit.  When dealing with an unknown lessee, the 
attorney is advised to investigate his / her reputation 
with other practitioners in the area.  It is not unheard of 
for a lessee to take a lease with the intent of selling it 
and then dishonor the bonus money draft when he / she 
is unable to sell the lease.  This author finds that his 
clients dislike paying attorneys fees for time spent 
negotiating leases when the same fails to result in the 
client receiving money. 
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B. The Granting Clause 
1. Estate Created  
 After naming the parties and establishing the 
effective date, the lease generally proceeds to the 
granting clause.  The usual convention is to recite that 
the lessor grants the lease for "$10.00 and other 
valuable consideration".   This does not usually present 
any problems; however, the author had occasion to 
witness a potential disaster.  The client came to the 
author's office with an unexecuted (thankfully) lease 
and a check for ten dollars.  The lessee had instructed 
the lessor to sign the lease, return it to him, and that the 
lessee would pay the additional bonus money (totaling 
over twenty thousand dollars) when he sold the lease.  
Consider the result if the lessee successfully assigned 
the lease for money and failed to pay the additional 
bonus money.  The lessor would have to honor the 
lease in the hands of a bona fide purchaser for value 
and attempt to recover the bonus money from the 
original lessee, provided he could be found.  
Accordingly, the practitioner is advised to present the 
executed lease to the lessee upon receipt of the bonus 
money.  The bonus money is traditionally paid in the 
form of a bank draft; however, the author finds that 
some lessees can be convinced to pay by cashier's 
check, thereby greatly reducing the number of times  
each succeeding week the lessor calls his / her attorney 
asking when the draft will be paid.  
 The general language of the granting clause states 
that the lessor "grants, lets and leases" the property 
exclusively to the lessee and follows with a myriad of 
purposes for which the property is leased.  The 
language "grants, lets and leases" should be used in 
favor of other language such as "grants, sells and 
conveys" to clarify the intent that the estate created is 
in fee simple determinable rather than fee simple 
absolute. 
 
2. Purposes   
 The granting clause usually sets forth the purpose 
for which the lessee can use the property.  Each lease 
has a different string of purposes.  The standard 
"exploring for, developing, producing and marketing" 
may be greatly expanded to such activities as laying 
pipelines, constructing refining facilities, and drilling 
injection or salt-water disposal wells.  It is imperative 
that the practitioner carefully consider what is involved 
in each recited purpose and eliminate by striking or 
addendum those purposes which the client finds 
undesirable.  Obviously, a client who owns the surface 
of the property will be more sensitive to issues 
involving seismic operations, pipelines, and refining 
operations than will a lessor who does not own the 
surface.  Pipelines, especially larger distribution lines, 
should be handled in a separate agreement, and 
reference to them should be eliminated from the 
granting clause by striking or use of an addendum.  

3. Substances Covered 
 The granting clause also sets forth what 
substances are covered.  In addition to oil and gas, it 
likely sets forth a list of other substances like sulphur, 
helium, and nitrogen.  The lease may also state that it is 
for "oil, gas an other minerals" leading to a debate 
regarding the identity of "other minerals" under Moser 
v. United States Steel Corp., 676 S.W. 2d 99 (Tex. 
1984) and its progeny.  To avoid leasing some 
substance that turns out later to have value separate and 
apart from oil and gas, the author recommends limiting 
the lease to oil, gas and other hydrocarbons produced 
in conjunction with oil and gas through the well bore 
of an oil and gas well.  To the extent the practitioner is 
willing to expand the scope of covered substances, he / 
she is nevertheless advised to make clear that coal and 
lignite are not covered.  These substances currently 
have value separate and apart from oil and gas and can 
be recovered from the property at the same time that 
oil and gas are being produced. 
 
4. Property Covered 
 The property covered by the lease is generally 
described next.  As most oil and gas is produced from 
rural or less developed property, the description will 
likely include a section, range and township, or a metes 
and bounds description which, because of its length, 
will be attached as an exhibit.   Care should be taken to 
be certain the property is described as accurately as 
possible.  Additionally, spending time ascertaining the 
interest owned by the client at this point will 
significantly lessen the number of problems once 
production is had and royalties are paid.  First, consider 
the legal description.  Does it describe all the client’s 
land in the area?  If not, adjacent and adjoining strips 
and gores may be covered by the lease even though no 
bonus is paid for them.  Is the description so old or 
questionable as to cast doubt on the number of acres 
involved?  If so, having a new survey performed could 
prove useful.  Suppose the client reveals that she 
believes her property is actually 372 acres rather than 
the 350 acres described in the deed to her grandfather 
in 1908.  If a survey proves she is correct, the bonus 
will be paid based on the actual acreage.  In this case, 
there was an additional 22 acres.  If the bonus is 
$425.00 per acre, the increase to the client would be 
$9,350.00.  Provided a new survey could be performed 
for less than $9,350.00, the client will benefit as a 
result.  Most leases state that the bonus, shut-in 
royalties, and delay rentals are to be paid on the 
acreage stated, regardless of whether the total acreage 
is later determined to be more or less.  Accordingly, 
surveying the property prior to executing the lease may 
be beneficial, especially if the lease cannot be amended 
to provide for additional bonus moneys to be paid if 
the property is later determined to be larger than it was 
thought to be at the time the lease was executed. 

http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=TX_caselaw&volume=676&edition=S.W.2d&page=99&id=110987_01
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 At this time, the practitioner should consider the 
interest owned by the client.  The bonus is typically 
paid as a certain amount per net mineral acre.  In other 
words, if the client owns one-half of the oil, gas and 
other minerals under one hundred acres, he or she 
owns fifty net mineral acres.  If the bonus is $300.00 
per net mineral acre, the actual payment would be 
$15,000.00.  Of course, the situation can be much more 
complicated.  Suppose the client's property consists of 
three separate tracts with different fractional mineral or 
royalty interests reserved at separate dates.  The 
practitioner should inquire as to how the lessee has 
calculated the number of net mineral acres owned by 
the client.  If possible, the attorney should review the 
lessee's run sheet, prepare a title run, or purchase a title 
report, especially if the acreage is quite large.  Taking 
the time to do so may increase the amount of bonus 
money paid and lessen the incidents of surprises when 
reviewing division orders when production begins.  
Discussing these matters with the clients up front 
usually saves time.  Most have a keen sense of exactly 
what they own and will readily explain how they 
received it.  If the client is uncertain of the interest 
owned, it is even more imperative to be certain the 
lessee's calculations are correct.  Of course, these 
points are moot if the lessor owns 100% of the 
minerals and the bonus calculation reflects such. 
 
5. The Mother Hubbard Clause 
 Following the property description, the lease will 
typically contain a Mother Hubbard clause.  It states 
that if the lessor owns any property contiguous with or 
adjacent to the leased property, the contiguous or 
adjacent property is also leased.  Its purpose is to bring 
small strips and gores into the lease under the theory 
that the lessor and lessee meant to include them and 
would have done so if they knew of the existence of 
the additional property.  Though this clause could work 
inequity in any number of occasions, it is well settled 
that the Mother Hubbard clause cannot be used to 
make the lease effective as to large adjacent tracts.  
Smith v. Allison, 301 S.W. 2d 608 (Tex. 1956).  If the 
practitioner is aware that the client owns property 
nearby that he / she does not intend to include in the 
lease, an addendum can be used to specifically except 
such property from the lease.  Once again, it is 
important to communicate with the client about such 
matters. 
 
C. The Habendum Clause 
1. Term 
 The Habendum Clause is the portion of the lease 
that makes the instrument a conveyance in fee simple 
determinable.  It states that the lessor has granted the 
oil and gas to the lessee FOR A NUMBER OF YEARS 
AND AS LONG THEREAFTER AS (SOME 
CONDITION EXISTS).  The usual language is "for 

three (3) years and as long thereafter as oil and gas are 
produced from the property or property pooled 
therewith".  It is this clause, then, that breaks a lease 
into a primary and secondary term.  The primary term 
is the period, three years in this example, when no 
action is required on the part of the lessee.  The 
secondary term is the period during which the lease 
will expire unless some condition, production in 
paying quantities in this example, exists.  The 
Habendum Clause will usually go on to incorporate 
some savings clauses that act as substitutes for the 
existence of the condition.  For example, the lease may 
state that even if there is no production in paying 
quantities, it will nevertheless be held in force if the 
lessee pays shut-in royalties. 
 Most modern Texas leases are "unless" leases. 
They expire after the primary term unless something 
happens.  "Or" leases, also commonly referred to as 
"drill or pay" leases, are uncommon in Texas today and 
not treated herein. 
 Delay rentals have historically been used to allow 
the lessee to extend the primary term of a lease and 
gain additional time to achieve production.  The author 
has seen a noticeable shift away from the mention of 
delay rentals in the lease.  Most modern leases seem to 
be simple three of five year paid up leases with no 
provision for the payment of delay rentals.  
Nevertheless, the practitioner is advised to use caution 
in determining what conditions can extend the primary 
term or substitute for production in paying quantities in 
the secondary term. 
 To recap, the Habendum Clause essentially states 
that the lessor grants the oil and gas to the lessee for a 
term of years and as long thereafter as the lessee 
produces the minerals in paying quantities.  Any 
departure from language that accomplishes this goal 
should be analyzed carefully to consider its effect. 
 
2. Savings Clauses 
 Savings clauses in the lease can appear anywhere; 
however, several are generally grouped together in the 
Habendum Clause.  If the lease is for a term of years 
(the primary term) and as long thereafter as there is 
production (the secondary term), the savings clauses 
identify conditions or activities that act as a substitute 
for production and hold the lease in force during the 
secondary term.  The most common savings clauses 
found at this part of the lease are the Shut-in Royalty 
Clause, the Operations Clause, and the Dry Hole 
Clause. 
 
a. Shut-in Royalty Clause 
 The Shut-in Royalty clause may appear in the 
Habendum Clause, but more commonly appears in the 
section of the lease involving royalties.  It is treated 
here because it effects the term of the lease, 
specifically the secondary term.  The Shut-in Royalty 

http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=TX_caselaw&volume=301&edition=S.W.2d&page=608&id=110987_01
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clause essentially states that if the lessor drills a well 
during the primary term which is capable of producing 
covered minerals in paying quantities, and the well is 
shut-in (usually for lack of a market, for maintenance, 
or because no pipeline has yet been constructed to 
transport the gas), the lease will not expire and will be 
held in force so long as the lessee makes some nominal 
payment.  In reviewing this clause, the practitioner 
should look for language that identifies what 
circumstances will allow the lessee to pay shut-in 
royalties, how long the payment of shut-in royalties 
can hold the lease in force, and what diligence is 
required on behalf of the lessee to produce and market 
the product.  Generally, an addendum can be used to 
limit the term during which the lessee can hold the 
lease by paying shut-in royalties.  The commonly-used 
addendum limits the term during which shut-in 
royalties can be paid by the lessee to two years at any 
one time and three years in the aggregate.   Most leases 
contemplate the payment of $1.00 per acre per year as 
shut-in royalties.  Most lessees will agree to increase 
this amount to $25.00, $50.00 or even $100.00 per acre 
annually as the amount so paid represents a small 
fraction of the value of the product.       
 
b. Operations Clause  
 The Operations Clause is a savings clause that 
generally appears within the Habendum Clause.  It 
states that if, at the end of the primary term, there is no 
actual production, but the lessee is conducting 
operations (as that term is defined in the lease), the 
lease will not expire as long as operations continue.  
The purpose of the clause is to allow the lessee to 
complete a well begun in the primary term thereby 
extending the lease into the secondary term.  Caution 
should be exercised in reviewing the definition of 
"operations".  The definition may be given in this 
paragraph or elsewhere in the lease.  Some leases 
provide that preliminary site preparation by the lessee 
constitutes operations.  Clearly, such a definition could 
be abused by the lessee to carry the lease into the 
secondary term when no meaningful activity is 
contemplated in the immediate future.  A narrower 
definition of operations would be more beneficial to 
the lessor.  The practitioner is advised to work toward a 
definition that provides operations have begun only 
after a drilling rig is located on the property or property 
pooled with the property and is actually spudded in. 
 
c. Dry-hole Clause     
 Occasionally, a lessee might drill a well which 
fails to produce oil or gas in paying quantities, but 
which produces information sufficient to lead the 
lessee to believe a producing well could be produced 
by modifying the drill site or completion method.  This 
is the purpose of the Dry-hole clause.  It prevents 
termination of the lease when the lessee has drilled a 

dry hole and allows some length of time (usually 
ninety (90) days) for the lessee to begin drilling 
another well on the property or property pooled with it.  
Care should be taken to insure the time period between 
the completion of the dry hole and commencement of 
operations for the next well is not too lengthy. 
 In summary, Habendum Clause states that the 
lease lasts for (1) the primary term, plus (2) as long 
thereafter as production continues in paying quantities, 
provided that (3) it will not expire for lack of 
production if some savings clause applies.  The savings 
clauses may be set out in the habendum clause or 
elsewhere in the lease.  Some savings clauses such as 
the Force-Majeure Clause typically appear toward the 
end of the lease and are considered later in this writing. 
 
D. The Royalty Clause 
 Royalties are the ultimate goal of most lessors.  
While it is preferable to maximize the bonus money the 
lessor receives, the greatest amount of money is 
usually received via royalties.  Royalties are essentially 
the mineral interest owner's share of production free of 
the cost of production.  Historically, lessors were 
offered a 1/8 royalty.  Today, 3/16 or 1/5 royalties are 
common with some lessors negotiating royalties of 
25% or more.  The practitioner should inquire as to the 
standard royalty being paid in his / her area and 
identify conditions which might substantiate a royalty 
above the average being paid. 
 Royalty negotiation and calculation can become 
quite technical.  A detailed discussion of the 
background and theories involved is beyond the scope 
of this paper.  For a more in-depth analysis, the reader 
should consult articles such as Gas Royalty Calculation 
2005 - An Update, by Michael P. Peterson,which 
appears in the March 2006 edition of the State Bar of 
Texas Oil, Gas and Energy Law Section Report.  This 
heavily-annotated report presents an excellent 
background into royalty calculation and reviews 
numerous modern cases on the subject. 
 
1. Oil Royalties 
 In beginning this section of the paper, the author 
must admit that virtually all of the oil and gas 
transactions he has reviewed since 2003 involved 
leases to produce gas in the Bosier Sand formation.  
The author originally began this section by stating that 
royalties on oil were typically payable in kind at the 
wellhead because that is where oil is stored and sold.  
A review of recent leases, a cross-section of which are 
included as exhibits to this paper, reveals that such is 
no longer the case.  Once again, it is imperative to read 
the entire text of the lease. 
 Like gas, the royalty on oil may be calculated at 
the wellhead, or when sold off site.  The royalty may 
be paid on the "market value" or the "amount realized".  
The lessee will typically deduct from the royalty the 
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lessor's share of taxes and costs of treating the oil and 
making it marketable. 
 To the extent the royalty is calculated based on 
"market value", it is important that the term is defined 
in the lease or an addendum.  It is common to define 
market value as the average of the two or three highest 
prices paid in the same field within the previous year 
or two.  The practitioner should be aware that "market 
value" may be less than the amount realized from the 
sale of oil or gas when the lessee successfully obtains a 
price higher than market value. Yzaguirre v. KCS 
Resources,Inc., 53 S.W. 2d 368 (Tex. 2001).  
 To the extent the royalty is calculated based on 
the "amount realized", it is important that the amount is 
actually realized in an arms-length transaction between 
non-affiliated entities.  If not set out in the royalty 
clause, this requirement should be treated in an 
addendum to prevent a situation whereby the lessee 
sells the product to an affiliated entity for a price less 
than what the lessee could have obtained in an arms-
length transaction. 
 
2. Gas Royalties 
 Like oil royalties, gas royalties may be calculated 
at the well or at the point of sale.  They may be based 
on the amount realized or the fair market value.  Only 
by carefully reading the lease will the practitioner be 
able to determine how the royalty will be calculated, 
inform the lessor, and negotiate a more advantage 
method of calculation. 
 The most common method of calculating royalties 
on gas is the fair market value at the well.  Gas, by its 
nature, cannot be economically stored at the well, so it 
must be transported, usually by means of a pipeline, 
and treated to render it marketable.  Because of the cost 
associated with such transportation and treatment, the 
fair market value price at the wellhead will necessarily 
be less than the price of the gas ultimately sold after 
transportation and processing.  Without explicitly 
stating so in the lease, a royalty calculated based on the 
market price at the well makes the lessor's royalty 
subject to deductions for the lessor's pro-rata share of 
the costs associated with processing and transportation.  
See Piney Woods Country Life School v. Shell Oil Co., 
726 F.2d 225 (5th Cir. 1984), cert denied, 471 U.S. 
1005, 105 S. Ct. 1868 (1985).  Not even a clear 
statement that the lessor's royalty will be calculated 
free and clear of such cost will prevent the lessor's 
royalty from paying its pro-rata share thereof if the 
royalty is based on the market price at the well.  
Heritage Resources, Inc. v. NationsBank, Co., Trustee 
939 S. W. 2d 118 (Tex. 1996). 
 To the extent that it is desirable to have the 
lessor's royalty calculated free of the costs of 
processing and transporting the gas, the practitioner 
should specify that the royalty is to be calculated on 
the gross sales proceeds at the point of sale without 

deduction for gathering, treating, processing, 
transporting or delivering the gas.  An even more 
utopian situation would result if the royalty was the 
greater of the market value at the well or the gross 
proceeds at the point of sale without deducting costs of 
processing and transporting.  As such a calculation 
represents an extreme departure from the ordinary, it 
will not likely be accepted by the lessee unless the 
lessor makes significant concessions on other terms of 
the lease or is negotiating from a very strong position.    
 
3. Shut-In Royalties 
 The Shut-in Royalty provision in the lease usually 
appears in the Royalty Clause.  As discussed above, the 
Shut-In Royalty clause is a savings clause that acts to 
hold the lease in force in the absence of production in 
paying quantities. 
 
4. Mineral Theft Provision 
 Some lease forms end the Royalty Clause with a 
statement to the effect that the lessee will have free use 
of the oil or gas produced from the property to use for 
its operations.  It often states that no royalty will be 
paid on the minerals so used.  The author refers to such 
provisions (somewhat tongue-in-cheek) as mineral 
theft provisions.  No limit is generally placed on this 
right in the lease such that the value of the minerals so 
used might be significant.  It is recommended that this 
provision be struck in its entirety, or that some limit be 
placed on the amount of production that can be 
extracted and used without compensation to the lessor.    
 
E. The Pooling Clause 
1. Purpose 
 The pooling clause allows the lessee to combine 
one lessor's acreage or interest with other acreage in 
order to form a pool.  The terms "pool", "unit", and 
"proration unit" are often used interchangeable.  The 
reasons and purposes of pooling including Railroad 
Commission spacing rules, field rules, etc. are beyond 
the scope of this paper.  Suffice to say that the vast 
majority of oil and gas production in Texas is 
accomplished by way of pooling two or more tracts of 
land. 
 The effect of pooling is such that production on 
any of the acreage pooled will hold the leases on all 
pooled interests.  Accordingly, if Lessor A's interest in 
a 100 acre tract is pooled with the interest of Lessor B's 
400 acre tract and Lessor C's 204 acre tract, and the 
lessee completes a well on Lessor C's 204 acres, 
production from that well will hold the lease on Lessor 
B's and A's interest as well.  All three Lessors will 
share in the production in the proportion that their 
interest bears to the total acreage pooled.  In this 
simplified example, Lessor A's share would be 
100/704.  Assuming the well produced one million 
dollars worth of gas in a month, and that Lessor A 

http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_5thcircuit&volume=726&edition=F.2d&page=225&id=110987_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_supremeopinions&volume=471&edition=U.S.&page=1005&id=110987_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_supremeopinions&volume=471&edition=U.S.&page=1005&id=110987_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=US_supremeopinions&volume=105&edition=S.Ct.&page=1868&id=110987_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=TX_caselaw&volume=939&edition=S.W.2d&page=118&id=110987_01
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owned all of the minerals on his / her 100 acre tract 
and had leased the gas for a royalty of one-fifth, the 
royalty for that month would be calculated at 
$1,000,000.00 X 100/704 X 1/5 = $28,409.09.  This 
simplistic example excludes factors such taxes and 
expenses chargeable to Lessor's share, but should 
adequately demonstrate the effect of pooling. 
 Pooling allows the lessor to participate in the 
royalties by virtue of the fact the lessor is in privity of 
contract with the lessee.  The well need not be drilled 
on the lessor's land in order for the lessor to receive a 
share of the royalty. 
 Caution must be exercised in reviewing the 
pooling provisions in a lease.  Standard pooling 
provisions state that if any of the lessor's interest is 
included in a pool from which there is production in 
paying quantities, then the lease remains in force as to 
the lessor's entire interest.  Without some modification 
to the pooling provision, the lessee could include a 
portion of one acre of the lessor's interest in the pool 
and hold the lease in force as to hundreds of acres on 
which the lessor received no royalty.  To address this 
problem, the practitioner should be certain to insist 
upon a Pugh Clause as an addendum to the lease. 
 
2. The Pugh Clause 
 The Pugh Clause is used to prevent the lessee 
from using pooling to hold all of the lessor's interest by 
production when only a portion of the lessor's interest 
is included in a pooled unit.  The Pugh Clause most 
commonly appears as an addendum to the lease and is 
not commonly contained in the Pooling Clause.  The 
basic text of the Pugh Clause is as follows: 
 

Notwithstanding any provision hereof to the 
contrary, if a part of the Leased Premises is 
included within a pool or proration units, 
drilling operations or production from the 
unitized premises shall maintain this lease 
only as to that portion of the leased premises 
within such pool or proration unit regardless 
of whether such unit is located totally within 
the acreage covered by this lease or not.  As 
to that portion of the Leased Premises not 
included in a proration unit or pool, after 
expiration of the primary term this lease may 
be maintained only by production or by 
operation of other provisions herein which 
pertain to reworking operations, drilling 
operations or additional drilling operations.  
After the expiration of the primary term, 
Lessee agrees to release in recordable form 
all acreage not held by production in paying 
quantities. 

 
The Pugh Clause has been used so extensively and for 
so long that most lessees will have no objection to 

accepting it as an addendum to the lease.  Due to the 
inequitable situations that can result from failure to use 
a Pugh Clause, it is in the author that it should appear 
as an addendum in each and every lease that has a 
pooling provision. 
 
3. Acreage Provisions        
 It is common for modern leases to allow the lessee 
to pool up to 80 or more acres for oil wells and up to 
640 acres for gas wells, plus a tolerance of up to ten 
percent.  Accordingly, under the common lease form, a 
gas unit could be up to 704 acres. The practitioner 
should take note of the effect that increasing the unit 
has on the lessor's royalty.  As explained above, the 
lessor shares in the production to the proportion that 
his / her interest bears to the total acreage in the unit.  
The larger the unit, the smaller the lessor's 
proportionate share thereof.  The practitioner may find 
it advantageous to negotiate for a smaller maximum 
unit size in order to increase the lessor's interest in the 
unit.   Conversely, negotiating such a concession might 
cause the lessee to include another lessor's interest in 
the pool in order to maximize the number of acres held 
by production. 
 In sum, the Pooling Clause allows the lessee to 
combine the acreage of several tracts and hold all the 
acreage in the pool under the leases by production on 
any of the property in the pool.  A more detailed 
discussion of pooling is beyond the scope of this paper; 
however, pooling addenda are discussed below. 
 
F. Clauses Defining Operations 
 As discussed above, modern leases are for a term 
of years (the primary term) and as long thereafter as 
production continues in paying quantities (the 
secondary term).  Even if the lessee has not completed 
a well in the primary term, the lease can be held in 
effect after the expiration of the primary term by 
"operations".  This is a type of savings clause 
discussed at length above.  Following the pooling 
provision of many leases, the lessee often inserts a 
provision that defines "operations".  To the extent that 
the lease defines operations as drilling, reworking, 
completing or repairing the well in a diligent attempt to 
obtain production, this definition is probably 
reasonable to the lessor.  Conversely, to the degree that 
the definition includes planning, preparing, or 
conducting seismic testing, it is probably too broad.  
Any portion of the definition that contains a 
unreasonable activity should be struck or a mutually 
acceptable addendum defining operations should be 
negotiated. 
 
G. Ancillary Rights Clauses 
 Toward the end of the lease, it is not uncommon 
to find provisions granting the lessor ancillary rights.  
These may be somewhat harmless such as the right to 
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remove equipment after the lease terminates.  On the 
other hand, this clause may be used to grant the lessee 
the right to drill saltwater disposal wells, construct 
treating or refining facilities, or build pipelines.  As 
discussed above, a mineral owner who also owns the 
surface will be especially sensitive to the sort of rights 
granted in such a provision.  It is common for such a 
clause to set forth the minimum distance that 
operations must be conducted from improvements.  It 
is recommended that even non-surface owners consider 
this limitation.  If the non-surface mineral owner sold 
the property to the current surface owner and made any 
representation regarding future surface use, he or she 
may have some liability to the surface owner who 
relied upon such a representation.  It may be advisable 
for the non-surface mineral owner to negotiate a larger 
buffer for the protection of the surface owner if the two 
ever had a buyer - seller relationship.  
 
H. The Warranty Clause 
 Most leases contain a clause whereby the lessor 
warrants title to the mineral estate and further grants 
the lessee the right to discharge any mortgage or lien 
and be subrogated to the rights of the lien holder.  The 
real estate practitioner will likely be quite familiar with 
warranties of title.  It is recommended that the sentence 
warranting title be struck completely on the theory that 
the lessee has or will research the title and should bear 
the responsibility for determining the validity of the 
title to the mineral estate.  If the warranty provision 
cannot be deleted, it should be limited to those matters 
by through or under lessor, thus creating a special 
rather than general warranty.  
 The portion of the Warranty Clause allowing for 
the discharge of liens and subrogation to the right of 
the lienholder is probably necessary to protect the 
lessee's interest.  Care should be taken in reviewing the 
language to be certain it is not overly broad as to what 
actions the lessee may take. 
 The final part of the Warranty Clause is usually a 
"Cut-down Clause".  It provides that if the lessor owns 
less than one hundred percent of the minerals under the 
property, his / her royalties and shut-in royalties will 
reduced to correspond with the percentage of the 
mineral estate owned.  This provision is probably not 
objectionable in most circumstances.  If the lessor is 
concerned about the percentage owned, he / she might 
attempt to negotiate a stipulation provision as an 
addendum.  Understandable, lessees are usually more 
than reluctant to do so. 
 
I. More Savings Clauses 
1. No Termination Clause 
 There is a strong trend in modern leases to include 
a provision limiting the lessor's remedies in cases 
where the lessee breaches the lease.  They seem to 
follow the following form:  First, the lessor must notify 

the lessee of the alleged breach.  The lessee then has a 
time period (usually sixty to ninety days) to remedy or 
begin to remedy the lease before the lessor files a 
lawsuit.  Finally, even if the lessor is successful in his 
lawsuit, the lease cannot be terminated.  Instead, the 
lessor's remedy is limited to collecting damages.  
While the purpose of this clause is clear, the common 
language offends the sensibilities of even the least 
litigious attorney.  It is recommended that this 
provision be heavily amended to reduce the time 
between notification and commencing litigation.  The 
lessee should be allowed to remedy the breach, but not 
to simply begin to remedy it.  Finally, some attempt 
should be made to strike the limitation on remedies.  
The author has been successful in negotiating a change 
to the clause whereby the lease would not be 
terminated in whole or in part unless so ordered by a 
Court of competent jurisdiction, thus amending the 
complete prohibition against termination. 
 
2. Force-Majeure Clause 
 The force-majeure clause is the final savings 
clause typically found in an oil and gas lease.  Its 
purpose is to prevent termination of the lease due to 
lack of production in paying quantities, when the 
cessation in production is beyond the control of the 
lessee.  The clause typically sets out a litany of events 
deemed to be acts of God and, therefore, beyond the 
lessee's control.  Care should be taken to exclude from 
the list any condition that is not truly beyond the 
lessee's control.  For example, floods and wars are 
probably beyond the lessee's control, whereas, inability 
to obtain equipment at the lessee's desired cost is not. 
 
J. Choice of Law Clauses 
 Most modern leases state that they will be 
interpreted and governed under the laws of the State of 
Texas.  There appears to be no overwhelming reason to 
object to such a provision.  They often go further in 
attempting to establish venue in whatever county the 
lessee is situated.  Obviously, it is often advantageous 
to have venue in the county in which the lessor lives or 
where the property is located.  Most lessees will agree 
to venue in the county in which the property is located; 
and the lease should be amended to reflect such if it is 
advantageous to do so. 
 
III. ADDENDA 
A. Disclaimer 
 The terms of the main lease can be amended 
through attached addendum provisions.  Occasionally, 
the author reviews a lease addendum that was 
obviously drafted by an attorney who believed in the 
"more is better" approach.  Rather than taking such an 
approach, the author recommends using only 
provisions that the reader understands and that are 



Texas Oil And Gas Leasing A Primer Chapter 30 
 

8 

targeted to address specific provisions in the lease or 
matters of concern to the client. 
 The addendum provisions set out below represent 
a collection of items addressing some more commonly 
encountered situations.  They are not by any means 
exhaustive.  The author does not represent that the 
addendum provisions are the best or only ones 
available.  The reader should consider when an 
addendum should be used and craft the addendum to 
address his / her specific situation. 
 
B. The Pugh Clause 
 As discussed in Paragraph II (E) (1) above, the 
Pugh Clause is used to counter the undesired effect of 
the standard Pooling Clause.  The usual language of 
the Pooling Clause would allow the lessee to hold all 
of the lessor's interest under the lease by including any 
portion of the lessor's interest in a pooled unit.  The 
goal of the Pugh Clause is to limit the interest held by 
production to only that interest actually included the 
pool.   It is the author's position that a Pugh Clause 
should be used in every lease that has a standard 
pooling clause.  One example of a Pugh Clause is as 
follows: 
 

Notwithstanding any provision hereof to the 
contrary, if a part of the Leased Premises is 
included within a pool or proration units, 
drilling operations or production from the 
unitized premises shall maintain this lease 
only as to that portion of the leased premises 
within such pool or proration unit regardless 
of whether such unit is located totally within 
the acreage covered by this lease or not.  As 
to that portion of the Leased Premises not 
included in a proration unit or pool, after 
expiration of the primary term this lease may 
be maintained only by production or by 
operation of other provisions herein which 
pertain to reworking operations, drilling 
operations or additional drilling operations.  
After the expiration of the primary term, 
Lessee agrees to release in recordable form 
all acreage not held by production in paying 
quantities. 

 
The Pugh Clause is included first in this list of 
addendum provisions solely because of the author's 
perception of its importance in current oil and gas 
leases. 
 
C. Vertical Release Addendum 
 The Vertical Release Clause, sometimes referred 
to as a Vertical Pugh Clause, is used when the lessor 
believes that, at some time in the future, some party 
will desire to drill one or more wells to depths other 

than those contemplated by the current lessee.  An 
example of a vertical release provision follows: 
 

Notwithstanding anything contained herein 
to the contrary, upon two (2) years after the 
expiration of the primary term or any 
continuous drilling operations as provided 
for in this lease, whichever is the later, this 
lease shall terminate as to all depths below 
one hundred feet (100’) below the 
stratigraphic equivalent of the deepest depth 
from which oil and / or gas is produced on 
the leased premises or on lands pooled 
therewith.  Then and in that event, Lessor 
and / or Lessor's assigns shall have the right 
to drill through all shallower depths to reach 
the deeper depths hereby released.  

 
Variations of this clause can be used to limit the lease 
to only certain strata or to release both shallower and 
deeper strata at the end of some time period. 
 
 
D. Surface Use Addendum 
 Surface use clauses represent some of the more 
frequently used and misused addendum provisions.  
They are of the most use to the surface owner, but can 
be used by the non-surface mineral owner when there 
is some reason to limit surface operations. 
 In drafting, the practitioner is cautioned to be 
aware of outstanding interests.  If the surface owner 
proposes an addendum stating that his / her lease does 
not grant the right to make use of the surface, it is still 
possible for the lessee or another lessee to make use of 
the surface through the rights granted in a lease from 
another lessor.   
 The practitioner should also inquire as to the 
location of the improvements on the property.  There is 
less advantage in negotiating a provision prohibiting 
operations on the property when the surface owner's 
home is located fifty feet from the boundry of the 
adjoining property, on which the operations will take 
place. 
 Below are a few simple examples of surface use 
clauses: 
 

1. Lessee covenants and agrees not to conduct 
any operations on the Property described in 
this lease or on any property adjoining this 
Property within eight hundred feet (800') of 
any of any residence or barn on the Property 
described in this Lease. 

2. Notwithstanding anything to the contrary 
herein, Lessee agrees and obligates itself to 
conduct its operations upon the leased 
premises as a reasonable and prudent 
operator and in such a way as to cause a 
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minimum of damage to the land and 
improvements thereon, including fences; and 
that should it become necessary to make any 
opening in the fences, Lessee will properly 
brace the fence on each side of the opening 
to prevent slackening of the wires and shall 
place substantial pipe gates and cattle 
guards in such openings, and at all times 
thereafter they shall be securely closed and 
locked.  Said gates and cattle guards shall be 
installed before drilling operations 
commence and said gates and cattle guards 
shall forever remain on said property unless 
otherwise directed by Lessors.  Lessee agrees 
that within ninety (90) days after any 
operation hereunder, Lessee shall repair the 
damaged land to the fullest practical extent, 
including the filling and leveling of all holes, 
pits, ruts, roads of excavations in the areas 
no longer to be used by Lessee; and upon 
termination hereof, to fully repair all 
damaged land not already repaired to the 
end that the land will be rendered to as 
substantially the same condition as it was 
prior to commencement of such operations.  
Lessee shall pay for all injury or damage 
done or caused by Lessee in its operations 
hereunder to any buildings, fences, roads, 
roadway easements, culverts, trees, turf 
lands, growing crops or other improvements 
on said land or to livestock on said land 
which is not replaced or repaired by Lessee 
according to the terms of this Lease. 

3. Lessee shall level all pits or other 
excavations dug by Lessee in its operations 
hereunder promptly after the termination of 
Lessee’s use thereof.  Lessee shall restore to 
Lessor’s satisfaction all fences, terraces, 
access roads, drill sites and all other sites on 
which operations were conducted to as near 
the original conditions (prior to operations) 
of same as possible within ninety (90) days 
after the termination of operations on the 
particular area requiring restoration.  Lessee 
agrees to construct and maintain fences 
capable of turning back cattle and/or other 
livestock of ordinary demeanor from all 
drilling sites and pits and other excavations 
until such pits and other excavations are 
leveled.  Lessee shall not permit well or 
operations in connection therewith to flow on 
or over or stand on Lessor’s land, but Lessee 
shall take all action necessary to confine all 
such substances to pits adjoining the wells.  
Lessee also agrees to promptly remove from 
the premises all drilling mud, oils and/or 
other debris of every kind and character. 

 
Obviously, Surface Use Clauses can be drafted to 
address any concerns of the surface owner.  Lessors are 
reluctant to accept complete surface use prohibitions, 
especially on large tracts.  In such instances, the 
practitioner should consider negotiating reasonable 
drill site designations or specific areas within the 
property on which the lessee will not conduct 
operations. 
 
E. Royalty Addendum 
 The main body of every lease form will contain a 
Royalty Clause.  The practitioner may be able to 
negotiate an alternative method of calculating the 
lessor's royalty.  Lessees generally object to any 
substantive amendment in the manner of calculation, 
but more often agree to definitional changes.  Below 
are some examples of addendums concerning royalty 
calculation: 
 

1. It is understood that in the event Lessee 
should for any reason enter into a gas sales 
contract covering the sale of gas (including 
casinghead gas and/or other gaseous 
substances) produced from or attributable to 
the leased premises to a purchaser which is 
owned or controlled by Lessee, or which is a 
subsidiary or affiliate of Lessee, or of which 
Lessee is a subsidiary or affiliate, then and in 
that event, the royalties on such gas payable 
by Lessee as provided elsewhere in this lease 
shall be calculated and paid on the basis of 
the market value thereof.   The term "market 
value" as used in the lease and in this 
paragraph shall mean the average of the two 
(2) highest prices being paid for gas (on an 
MCF basis) located in the field in which the 
leased premises is located under existing 
contracts of like duration having been 
entered into within one (1) year of the 
purchase of gas and/or casinghead gas from 
a well drilled on the leased premises or on 
lands pooled therewith. 

2. Regardless of language in the lease to the 
contrary, Lessee shall pay Lessor, as the 
royalty on natural gas of any kind and nature 
the greater of (1) one-fifth (1/5) of  the 
"market value" of the gas at the well or 
(2)one-fifth (1/5) of the amount realized by 
lessee on the sale of the gas calculated at the 
point of delivery without deducting Lessor's 
share of processing or transportation. 
Lessor’s royalty shall be calculated free and 
clear of all costs, expenses and deductions 
for exploration, drilling, development, 
production, treatment, transportation and 
marketing including but not limited to costs 
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of dehydration, storage, compression, 
separation by mechanical means, and 
stabilization of hydrocarbons at the well; but 
said royalty shall bear its proportionate 
share of severance and other taxes based 
upon the production.  

 
Caution should be exercised in amending the royalty 
provision of any lease.  Again, the author does not 
warrant that either of the above-clauses would be 
beneficial to the practitioner or his / her client in any 
particular situation.  The clauses presented are simply 
adaptations of clauses the author has reviewed in other 
leases. 
 
F. Disclosure Addendum 
 Disclosure clauses can be useful in a number of 
situations.  When the practitioner believes a 
controversy might arise regarding ownership of the 
minerals, he / she might desire a copy of the lessee's 
title work or title opinion to assist in determining the 
ownership of the minerals or prepare for potential 
litigation.  When the practitioner believes, because of 
reputation or otherwise, there may be reasons to 
question the amount of royalty payments, he or she 
may desire to review a copy of the lessee's production 
reports.   
 

Lessor or his representative shall, at their 
own risk and expenses and by written request 
have the right to inspect or examine any 
driller’s log, test, core, electrical log or 
record made during the drilling operations.  
Lessee agrees to furnish Lessor with one (1) 
free copy of each electrical log, MUD log, 
daily report, core record, test, or completion 
record made.  Lessor further reserves the 
right to examine any metering device used 
for calculating production from the leased 
premises, provided, however, no examination 
shall be allowed unless there is a company 
representative present during any 
examination.  Lessor may audit any 
production records of Lessee related to any 
well producing on the leased premises or 
lands pooled therewith.  Any audit of 
Lessee’s records shall be conducted in 
Lessee’s principal place of business during 
normal business hours. 

 
The addendum above is probably overbroad.  The 
practitioner is advised to ask for disclosure of only 
relevant information for which he / she anticipates 
some reasonable use. 
 
 
 

G. Shut-In Addendum 
 The practitioner may determine that the lessee's 
right to hold the lease in force by paying shut-in 
royalties should be limited.  This is especially so in the 
case of leases where the production of natural gas is 
anticipated.  The following is a commonly used 
provision for such a purpose: 
 

Lessee’s right to maintain this Lease in full 
force after the primary term by shut-in-gas 
well payments under Paragraph 3 shall not 
continue for any one shut-in period of more 
than two (2) years immediately following the 
primary term, or in recurring periods after 
the primary term not to exceed three (3) 
years in aggregate; provided, however, this 
right to maintain this Lease for one (1) shut-
in period of two (2) years or in recurring 
periods not to exceed three (3) years in the 
aggregate shall be a recurring right during 
each and every ten (10) year period that this 
Lease remains in effect.  Whenever a gas well 
is shut-in by virtue of the provisions of this 
paragraph, Lessee agrees to pay Lessor for 
such shut-in well a sum of Twenty-Five 
($25.00) Dollars per acre per year for such 
shut-in well. 
 

H. Pooling Addendum 
 In some situations, it may desirable to be certain 
the lessee will include all or a certain percentage of the 
lessor's interest in a pool.  Care should be taken when 
considering such a provision.  While it would be 
advantageous for all the lessor's interest to be included 
in a unit with substantial production, it would be 
unfortunate if all the interest was included in a unit 
with poor production thereby preventing any portion of 
the interest from being included in a different unit with 
superior production at a later time.  For this reason, it is 
beneficial to consider a clause providing for not less 
than half or one third of the interest to be included in a 
pool.  By doing so, the practitioner addresses the 
concern that only a small portion will be unitized, but 
leaves open the possibility that that the lessor's interest 
will be included in more than one unit.  
 

Notwithstanding anything contained herein 
to the contrary, it is expressly agreed and 
understood that in the event that Lessee 
elects to pool or unitize any of the Leased 
Premises, then not less than one-half (1/2) of 
Leased Premises will be included in such 
pool or unit.  
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I. Extension Addendum 
 It is common for the lessee to desire the right to 
extend the primary term of the lease.  This is especially 
so if the primary term is less than three years.  In this 
event, the lessee is usually willing to pay some 
premium for the option to extend the primary term of 
the lease.  Following is an example of an extension 
clause commonly used as an addendum by lessees: 
 

If, at the expiration of the primary term of 
this lease, this lease is not being maintained 
in effect in any manner provided for herein, 
Lessee is hereby given the option to extend 
the primary term of this lease for an 
additional one (1) year from the expiration of 
the original term.  This option may be 
exercised by Lessee at any time during the 
last year of the original primary term by 
paying a one- time sum of Fifteen Thousand 
Dollars ($15,000.00) to Lessor or to Lessor's 
credit in any depository named in this lease 
and set out below and payment or tender to 
any participant of his portion of the payment 
hereunder shall this lease as to such 
participant.  Should this option be exercised 
as herein provided, it shall be considered as 
though this lease originally provided for a 
primary term of three (3) years for the 
acreage so extended, though to the extent all 
provisions hereof should be harmonized. 

 
There is no limit on the way the lease can be amended 
or modified through the use of addendum provisions.  
Some provisions modify the preprinted lease terms.  
Others add issues not considered in the body of the 
lease.   The practitioner should use caution in drafting 
addendum provisions crafted to suit his / her particular 
purpose rather than copying a laundry list of mostly 
inapplicable addendum provisions.   
 
IV. CONCLUSION 
 This paper presented the basic provisions found in 
modern lease forms and some common addendums 
used to modify the lease form or address additional 
matters.  The basic oil and gas lease is a conveyance in 
fee simple determinable for a term of years and as long 
thereafter as production continues in paying quantities.  
The terms of the lease can be modified or 
supplemented through the use of carefully drafted 
addendum provisions addressing specific concerns of 
the lessor or his / her attorney.   
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