 

Letter 87—Confirm Representation and Fee and Outline Anticipated Services (SE)

Send two copies of this letter, together with a copy of the Texas Lawyer’s Creed, to each client.
[Today’s date]
[2.116]
[2.118]
[2.119]
Dear [2.117]:
Thank you very much for employing this firm to represent you in the probate of the estate of [1.02] (“Decedent”).
Receipt is hereby acknowledged of a cash payment of $[25.02A], which will be for legal fees due with respect to such representation. In addition to this fee, you are to pay or reimburse this firm for the payment of all court costs, certified copies, reproduction charges, long-distance telephone charges, travel expenses, and other necessary out-of-pocket expenses.
You have furnished information concerning the assets of this estate, together with their values. Based on this information, we have determined that the gross value of Decedent’s interest in these assets, exclusive of homestead and exempt property, does not exceed $75,000 and that the nonexempt assets exceed the known liabilities of this estate. Based on the accuracy of this assumption, it is possible for us to avoid a full-scale administration of this estate and we will be able to handle the probate as a small estate proceeding.
For the family to obtain possession and good title to the assets, it is necessary to prepare a Small Estate Affidavit, which must be signed by all the distributees of the estate; if any of them are minors or incompetents, it must be signed by their guardians or next of kin. Unless all of them can be located and sign, it will not be possible for us to follow this simple procedure, and the additional services then required will be subject to additional fees.
Once this affidavit has been properly signed and sworn to, it will be filed with the clerk of the court and will be presented to the judge. If the judge is satisfied that it contains the information required by the Texas Estates Code, the judge will sign an order to the effect that the estate qualifies as a small estate and will approve the affidavit, and it will be properly recorded. Once this has been done, the clerk will be able to issue certified copies of the affidavit and order for you to furnish to banks, savings and loan associations, stock transfer agents, and other persons or institutions holding property of the estate. When the certified copy is so presented, these persons or institutions will be legally authorized to transfer the assets to the distributees.
Even though no formal administration will be necessary, it is still necessary to pay creditors. Please make and furnish us with a complete list of creditors and debts as of the date of death.
Again, the extreme importance of accurate valuation of the nonexempt property cannot be overemphasized. If any creditor or any other interested party could ever show that this value exceeded $75,000, these entire proceedings could be set aside and a full administration required.
An administrator’s duty of care requires property and liability insurance on real property, automobiles, and personal property of significant value. Decedent’s contracts and support obligations might require other insurance. Construction and unusual activities may require specialized insurance. 
You will not have the authority of an administrator, but you may have the liability of one. Instead of an administration, we will use a different procedure, and you will not receive letters of administration. You may be held responsible for your management of the estate as an informal fiduciary. 
Ask Decedent’s insurance agent whether the estate’s insurance needs can be managed without appointment of an administrator and without issuance of letters to a personal representative. If insurance has lapsed or is inadequate, who can request coverage?
If the estate’s insurance needs cannot be met without appointment of a personal representative, let us know immediately, so we can discuss whether a different probate procedure is warranted. 
We are not insurance experts, and you cannot rely on our insurance advice. These suggestions may not be appropriate or adequate in your situation, and we offer them only to help you start a conversation with your insurance agent.
Unless you describe the necessary insurance with great specificity, an insurance agent is not liable for inadequate coverage. It may be wise to have an expert investigate the estate’s insurance situation and analyze coverage, cost, insurable risks, and exposures to loss. Before you sign, we can review any insurance analysis contract.
Before we begin, we must deal with an important ethical matter to avoid questions of conflicts of interest. Only you will be a client of this firm for matters related to the estate. While this may appear obvious, there are many instances in which family members and other beneficiaries believe that a lawyer represents “the estate” directly and thus represents them indirectly. This is not the case. To avoid these conflicts, it is the policy of this firm to recommend that they obtain the advice and services of independent attorneys of their own choosing.
As we go along, you will receive copies and information regarding the estate. Please provide affected family members and beneficiaries with updates on a regular basis. In doing so, please make it clear that this firm represents only you. 
We are not now aware of any conflicts that exist or any facts that would create a conflict, although that possibility always exists. If you become aware of any conflict relating to this estate or anything affecting our representation, you must call it to our attention.
Please understand that to protect your interests in the event of my death, disability, or retirement, it may be necessary or appropriate for another lawyer or a staff member of this firm, a personal representative (including someone acting under a power of attorney), or another lawyer who is retained by any such person to have access to your file and records in order to contact you to determine appropriate handling of your matters and of your files and to make an appropriate referral (subject to your approval) to other attorneys for future handling. In that regard, you grant permission and waive all privileges solely to the extent necessary or appropriate for those purposes.
Furthermore, in the event of my death, disability, or retirement, if further services are required in connection with this representation and you engage another lawyer to perform those services, you expressly authorize the division of fees based on the proportion of the work done or responsibilities assumed by this firm and by your new attorney. Such division specifically authorizes the payment of fees and expenses to my estate, personal representatives, and heirs. 
With respect to documents provided by you as well as original documents generated in connection with this representation, those that are not filed with the court will be returned to you. This firm is entitled to retain copies of all such documents as well as all other materials used in connection with the representation. All other documents, including notes and the remaining contents of your file, are attorney work product and are owned by the firm. Of course, during our representation of you and for as long thereafter as we retain any of such items, we will make your files available to you for inspection and copying.
Please note that we may destroy any of your files at any time with your written consent and, in any event, after one year following written notice to you sent by regular mail to your last known address as reflected in our records. No further notice to you will be required before such destruction. 
Enclosed is a copy of the Texas Lawyer’s Creed. This mandate for professionalism was promulgated by the Supreme Court of Texas and the Texas Court of Criminal Appeals in 1989. All lawyers and members of our staff do our best to adhere to the high standards it sets for the lawyers of Texas. We invite your questions and comments regarding that creed and your perception of our adherence to its objectives.
We all take seriously our obligation to maintain the highest standards of ethical conduct toward our clients and others. To enforce ethical conduct, the State Bar of Texas investigates and prosecutes complaints of professional misconduct. If you have questions about this process or how to file a complaint, you should contact the office of the State Bar of Texas at 1-800-932-1900 toll-free for more information.
If the foregoing letter correctly reflects your understanding of our agreement, please sign both copies of this letter, retain one for your files, and return one copy in the enclosed envelope. If you have any questions about the proposed engagement, please contact me as soon as possible. Certainly, you should feel free to consult with another lawyer about the effect of signing this letter. 
As soon as the affidavit has been prepared, I will contact you to make arrangements for proper signatures. Thank you again for the confidence that you have expressed in me and this firm at this very difficult time. Please call me if you have any questions. Kindest regards.
Yours very truly,
[Attorney’s name]
Enclosures
Texas Lawyer’s Creed
Return envelope
The foregoing letter correctly reflects my understanding of our agreement. Dated                              ___________________________.
	
[2.116]

 
