
LETTER 125—RESPONSE TO PREFERRED DEBT AND LIEN HOLDER’S ATTEMPT TO COLLECT DEFICIENCY

For use only after the claim holder has foreclosed on or repossessed the collateral.
Obtain the name of the addressee collection agency or law firm from the attorney. If the referenced correspondence was sent by the creditor rather than a collection agency or law firm, address this letter to the creditor, reword it appropriately, and omit the cc.
Send a copy of the letter and of the enclosure to each client.
[Today’s date]
[Addressee’s name]
[Address]
[City, state, zip]
Re: 	Estate of [6.02], Deceased
Greetings:
We received the enclosed correspondence from your office regarding a deficiency owed on [D’s creditor account number] following your repossession of [collateral]. As discussed below, [name of creditor—see 21.06–21.14] is prohibited under Texas law from pursuing collection of that deficiency against the Estate of [6.02], Deceased.
[Name of creditor] presented a secured claim in the amount of $[amount] (the “Claim”) to the [2.85] of the estate on [date], whereby [name of creditor] did not elect to have its claim treated as a matured secured claim. Accordingly, under Section 355.152 of the Texas Estates Code, the Claim is a preferred debt and lien against the [collateral].
After presentment of the Claim, [name of creditor] repossessed the [collateral] and sold it at a private sale for $[sale amount], leaving a $[remaining amount] deficiency on the original debt. Based on the enclosed letter, it appears that [name of creditor] is now trying to collect that deficiency from the estate.
Because the Claim is treated as a preferred debt and lien, [name of creditor] is limited to satisfying the Claim with the property securing the debt—that is, the [collateral]—and, as provided in Section 355.154 of the Texas Estates Code, [name of creditor] cannot assert a claim for any deficiency against the other assets of the estate. Therefore, any attempts to assert a claim against the estate for the balance owed on the note will be rejected by the [2.85].
Yours very truly,
[Attorney’s name]
[Name of creditor]
Enclosure
[Correspondence regarding deficiency]
