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To Blab or Not To Blab:
Attorney Client Privilege and Confidentiality

Bernard E. (“Barney”) Jones

Disclaimer: This paper is intended to motivate Texas estate planning and probate
attorneys to rethink their assumptions and practices regarding client confidentiality and
related ethics issues, and revisit selected rules of ethics with a fresh perspective. Many of
the opinions expressed in this paper are contrary to my opinions. Many of the arguments
lack substantial authority (inasmuch as there frequently isn’t any) and are designed to
provoke as much as inform. Do not simply rely on the conclusions or “best answers”
contained in this paper; instead, consult the applicable authorities and reach your own
independent conclusions. If this paper motivates you to do so it will have accomplished
its purpose.

--Barney Jones

I.
INTRODUCTION

This paper is a focused study of the attorney’s right and duties with respect to “CCI”, meaning
confidential client information, including privileged CCI and unprivileged CCI. (References in this paper
to simply “CCI” include both privileged and unprivileged CCI). It is not a thorough treatise. Rather, it is
a very brief overview followed by a series of selected scenarios in question and answer format addressing
three fundamental questions faced by attorneys:

o  When is the disclosure of CCI prohibited?
o  When is the disclosure of CCI permissive?
o  When is the disclosure of CCI required?

A. CCI Authorities

Here is a list of many — but not all — of the authorities relevant to any discussion of CCI.
1. RULES OF ETHICS

a. The Texas DR’s

The primary source of ethics rules for Texas attorneys is the Texas Disciplinary Rules of Professional
Conduct (the “TDRPC” or the “DRs”). (To download a PDF of the DR’s go Texasbar.com and search for
“Disciplinary Rules.”) Most of the DRs rules pertaining to confidentiality are in Rule 1.05,
Confidentiality of Information.

b. The ABA Model Rules

A valuable secondary source for ethics rules is the American Bar Association Model Rules of
Professional Conduct (the “MRPC”, the “ABA Model Rules” or the “Model Rules”). Most of the Model
Rule’s rules pertaining to confidentiality are in Rule 1.6, Confidentiality of Information. According to the
ABA’s “Model Rules of Professional Conduct" webpage:

The ABA Model Rules of Professional Conduct were adopted by the ABA House of
Delegates in 1983. They serve as models for the ethics rules of most jurisdictions. Before
the adoption of the Model Rules, the ABA model was the 1969 Model Code of Professional
Responsibility. Preceding the Model Code were the 1908 Canons of Professional Ethics (last
amended in 1963).
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(https://www.americanbar.org/groups/professional responsibility/publications/model rules o
f professional conduct/)

The Model Rules are highly influential and frequently cited favorably by Texas authorities. They
were “adopted” by Texas in 1989. But the Model Rules are just that: model rules. The actual rules in
Texas are the DR’s, which differ from the Model Rules in numerous details.

¢. ACTEC Commentaries

An invaluable ethics resource for estate planning and probate attorneys is produced (and generously
shared with the public) by the American College of Trust and Estate Counsel (“ACTEC”): The ACTEC
Commentaries on the Model Rules of Professional Conduct Fifth Edition 2016 (the “ACTEC
Commentaries”). According to the “ACTEC Commentaries” webpage:

The ACTEC Commentaries on the Model Rules of Professional Conduct continues ACTEC’s
tradition of providing guidance particular to estate and trust practitioners. The Fifth Edition
update to the Commentaries takes account of amendments to the Model Rules adopted
since the 2005 Fourth Edition, including those proposed by the American Bar Association
Commission on Ethics 20/20 as adopted by the ABA in 2012 and 2013.

In addition to these updates, ACTEC Fellows have added Commentary and Annotations to
four more of the Model Rules: MRPC 1.10, 5.3, 7.1, and 8.5, after concluding that these
rules have a special kind of impact on trust and estate practice that justified including them.

This edition also takes into account related ABA developments beyond the Model Rules that
affect estate and trust practitioners. In particular, we have updated the Commentaries and
Annotations to take into account the work of the Financial Action Task Force (FATF) and the
ABA'’s response to that work as they affect trust and estate practice.

https://actecfoundation.org/trust-and-estate-professional-resources/professional-conduct-
rules-for-trust-and-estate-practitioners/

(Note: The Sixth Edition of the ACTEC Commentaries, which should be released in the very near
future, includes various updates and refinements. However, so far as the scope of this paper is concerned,
it does not appear it will make any significant substantive revisions. Unless otherwise expressly
indicated, all references in the paper to the ACTEC Commentaries are to the Fifth Edition.)

2. ETHICS OPINIONS

a. Texas Ethics Opinions

An excellent source for in depth discussions of specific ethics issues are the opinions of the Texas
Committee on Professional Ethics (the “Texas Ethics Opinions”). You can locate Texas Ethics Opinions
by Opinion # or by keyword search on the Texas Center for Legal Ethics website,
https://www.legalethicstexas.com/Home. According to their “Opinions” webpage:

The Committee on Professional Ethics issues opinions pursuant to Tex. Gov’t. Code
§81.091- 81.095. [Section] 81.091(a) states that “[tlhe committee shall, either on its own
initiative or when requested to do so by a member of the state bar, express its opinion on the
propriety of professional conduct other than on a question pending before a court of this
state.” The nine members of the Committee are appointed by the Supreme Court of Texas.

https://www.legalethicstexas.com/Ethics-Resources/Opinions

b. ABA Ethics Opinions

Like the ABA Model Rules, the ABA Formal Ethics Opinions (the “ABA Ethics Opinions™) are
respected, influential and frequently cited favorably by Texas authorities but do not quite rise to the level
of Texas ethics rules (until they are cited favorably in a Texas Ethics Opinion or case). You can find
them on the ABA’s Ethics Opinions webpage,
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https://www.americanbar.org/groups/professional_responsibility/publications/ethics_opinions/, which
notes: “ABA ethics opinions are copyrighted and may be reprinted and/or reproduced by permission only.
In some cases, a fee may be charged.” No ABA Ethics Opinions are reprinted or reproduced in this

paper.

3. THE TEXAS RULES OF EVIDENCE

The rules of attorney client privilege — as opposed to the rules of attorney client confidentiality —
(more on that distinction below) are found in the Texas Rules of Evidence (the “TRE” or “Rules of
Evidence”), Article V, Privileges. For purposes of this paper, Rule 503, Lawyer—Client Privilege, and
Rule 511, Waiver by Voluntary Disclosure, are especially relevant.

(Note: Additional attorney—client privilege rules, which are not address in this paper, are found in
Rule 503 of the Texas Rules of Criminal Evidence Rule 501 of the Federal Rules of Evidence for United
States Courts and Magistrates.)

4. OTHER RESOURCES
Numerous Texas statutes and cases address the lawyers rights and duties regarding CCI; some of these
are discussed in this paper.

B. CCI Overview

This is a very basic overview of the rules of CCI, just enough to facilitate presentation of the Scenarios
that follow.

1. CCIDEFINED
CCI comes in two flavors, as explained by DR 1.05(a):

“Confidential information” includes both “privileged information” and “unprivileged client
information.”

“Privileged information” refers to the information of a client protected by the lawyer-client
privilege of Rule 503 of the Texas Rules of Evidence or of Rule 503 of the Texas Rules of
Criminal Evidence or by the principles of attorney-client privilege governed by Rule 501 of
the Federal Rules of Evidence for United States Courts and Magistrates.

“Unprivileged client information” means all information
-relating to a client or furnished by the client, other than privileged information,

-acquired by the lawyer during the course of or by reason of the representation of the
client.

(Formatting and emphasis added).

2. PRIVILEGED INFORMATION
Texas Rule of Evidence 503(b)(1) defines “lawyer-client” privileged information, in part, as

confidential communications made to facilitate the rendition of professional legal services to
the client.

(Emphasis added). For this purpose
- information is “confidential” if it is “not intended to be disclosed to third persons” (TRE 503(a)(5));
- “client” includes prospective client (TRE 503(a)(1)(A)); and

- “communications” includes communications “between the client or the client’s representative and
the client’s lawyer or the lawyer’s representative” as well as other communications pertaining to the
representation (TRE 503(b)(1)).

(Note that the TRE use the term “/awyer-client privilege” while the DRs and most other authorities use
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the term “atforney-client privilege”; the two terms are synonymous. This paper generally uses the latter.)

3. WAIVER OF PRIVILEGE
The Texas Rules of Evidence make it clear that the attorney-client privilege can be waived. Under
TRE 511(a), the attorney-client privilege is waived if the holder of the privilege

voluntarily discloses or consents to disclosure of any significant part of the privileged matter
unless such disclosure itself is privileged; or ...

calls a person to whom privileged communications have been made to testify as to the
person’s character or character trait insofar as such communications are relevant to such
character or character trait.

So, for example, when the client brings their adult child to join in their conference with the attorney
the client has likely waived privilege; however, if the adult child is also the client’s “representative” —
e.g., if the child is the client’s agent under a statutory durable power of attorney or the child themself is an
attorney who represents the client — then the child’s presence in the conference (and any future

disclosures to the child) would not waive privilege.

4. AUTHORIZED DISCLOSURE OF PRIVILEGED CCI
As addressed in the Scenarios below, both the TRE and the DRs authorize the disclosure of privileged
information in specific circumstances.

5. WAIVER OF CONFIDENTIALITY & AUTHORIZED DISCLOSURES OF CCI
The Texas DRs never mention waiver of the attorney’s duty to preserve the confidentiality of CCL.

Instead, the DRs authorize specific, limited disclosures of CCI in certain circumstances. For example,
under DR 1.05(c):

A lawyer may reveal [CCI] ...

(1) When the lawyer has been expressly authorized to do so in order to carry out the
representation [and]

(2) When the client consents after consultation.
And under DR 1.05(d):
A lawyer also may reveal unprivileged client information:
(1) When impliedly authorized to do so in order to carry out the representation [and]

(2) When the lawyer has reason to believe it is necessary to do so in order to ... carry
out the representation effectively.

(Formatting and emphasis added)

Yet none of the above authorizations to disclose CCI actually waives the confidential status of the CCI
generally.

Returning to the above example — where the client’s adult child (who is not the client’s agent) joins the
conference with the attorney — the client has likely waived privilege but the conference remains
confidential, i.e., the contents of the conference have converted from privileged CCI to unprivileged CCI.

6. PRIVILEGED VS. CONFIDENTIAL

a. Classification

Information constitutes regular unprivileged CCI if it is “acquired by the lawyer during the course of or
by reason of the representation of the client” (DR 1.05(a)). That is a very broad definition. The cautious
attorney will assume that all information acquired by the attorney from or about the client is CCI.

Information constitutes privileged CCI only if the information
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- Is acquired from the client or the client’s representative,
- to facilitate the rendition of professional legal services to the client, and
- is not intended to be disclosed to third persons.

(TRE 503(a)(5)). This is a relatively narrow definition.

All attorney-client privileged information constitutes CCI but not all CCI constitutes attorney-client
privileged information.

b. Waivers

As notes above, the attorney-client privilege is easy to waive: Voluntary disclosure of any significant
part of the privileged matter waives the privilege for the entirety of the privileged matter. By contrast,
although the DRs allow the disclosure of CCI in specific circumstances, the attorney’s duty of
confidentiality (the confidential status of the CCI) appears to last in perpetuity.

c¢. Consequences

So long as information is attorney-client privileged, the client has the right to prohibit the attorney
(and anybody else) from disclosing the information; e.g., the client can prohibit the attorney from
testifying about the information.

It is a violation of the DR’s for an attorney to disclose unprivileged CCI to third parties (where not
authorized by the DRs or other applicable rules); however, if the attorney is subpoenaed to testify in
court, the client cannot prevent the attorney from testifying about such information (and the attorney’s
disclosure of unprivileged CCI under those circumstances is not a violation of the DR’s).

I1.
SCENARIOS — Q&A

Many of the following questions — and their answers — are intentionally vague, uncertain and
subjective. Many of them do not have a clearly correct answer. For these, the “best” answer is the one
that has the greatest likelihood of being completely ethical that also avoids an unreasonable sacrifice by —
or undue burden on — the lawyer.

A. Preliminary Communications

1. TIM & SUE AT A PARTY.

You’re at a party when you let slip to Tim that you’re a probate lawyer and in a loud, half-drunk, voice
he begins quizzing you about testamentary capacity. When you meet eyes with a woman listening in,
Tim introduces her as Sue, his “annoying kid sister”. He shoos her away but she remains. Then Tim
pulls you close as if to whisper in your ear but he's still speaking very loudly: “The deal is, I got our mom
to do a new Will right before she died. She had no idea what she was signing. Sue is clueless. Next
Tuesday the Will’s getting probated and I’ll inherit everything!” Tim winks & pats you on the back, and
heads to the bar.

Sue says: “My God! I heard every word Tim just said to you. I’ve already filed a contest of our
mom’s Will and you have got to tell my lawyer everything Tim just said”.

Q 1. What do you tell Sue & her lawyer?
A. Tell them everything; Tim’s statements are not CCI..

B. Tell them nothing under any circumstances; Tim’s statements are privileged CCIL.
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C. Tell them nothing unless you are subpoenaed to testify, then tell everything to the court; Tim’s
statements might be CCI but they’re definitely not privileged.

Best Answer: A; or maybe C if you are very conservative

Discussion
Tim is not your client.

The attorney-client relationship is contractual. Vinson & Elkins v. Moran, 946 S.W.2d 381,
405 (Tex.App.-Houston [14th Dist.] 1997, writ dism'd by agr.). An attorney must agree to
render professional services for a client. Id. In order to establish the relationship, the parties
must either explicitly or by their conduct manifest an intent to create it. Id.

LeBlanc v. Lange, 365 S.W.3d 70, 79 (Tex. App.-Houston [1st Dist.] 2011, no pet.)

But Tim’s [possible] status as a mere prospective client does not necessarily preclude the possibility
that your communications with him constitute CCI. Paragraph 12 of the Preamble to the DRs confirms
that “some duties, such as of that of confidentiality, ... may attach before a client-lawyer relationship has
been established”.

Tim is probably not a “prospective client” but that conclusion is admittedly not certain. The Texas
DRs make numerous references to the term “prospective client” but never define it. ABA Model Rule
1.18, Duties to Prospective Clients, was not incorporated in (and has no counterpart in) the DRs; and the
Model Rules, like the DRs, never expressly define “prospective client”.

Ethics Opinion 691 might be the only Texas authority addressing the definition of “prospective
client”. It says flatly:

[A] lawyer’s duty of confidentiality under Rule 1.05 extends to information provided by
prospective clients.

It also clarifies:

[A] “prospective client” is a person who consults with a lawyer about the possibility of forming
a client-lawyer relationship with respect to a matter but who does not enter into a client-
lawyer relationship with the lawyer. For purposes of this discussion:

(1) A person who sends information to a lawyer unilaterally and without the lawyer’s
express or implied invitation is not necessarily a “prospective client.” Cf. Professional
Ethics Committee Opinion 651 (November 2015) (discussing duties owed to persons
who submit information to a lawyer via links on the lawyer’s website); and

(2) A person who consults with a lawyer for the purpose of disqualifying the lawyer is
not a “prospective client.” See generally ABA Model Rule 1.18, comment 2.

Ethics Opinion 691 — and common sense — support the following position:

- “Prospective client” includes every person who meets with you privately to discuss updating their
Will.

- “Prospective client” does not include every partygoer who learns you’re an attorney and launches in
to a personal history within earshot of a dozen strangers.

- The fact that Tim already has an attorney representing him in the matter of his mother’s Will makes
it difficult to argue he should qualify as a prospective client.

If Tim does not qualify as a prospective client that’s the end of the analysis: You are effectively free
to tell all.

If Tim does qualify as a prospective client, his disclosures to you must be kept confidential under DR
1.05 — unless an exception applies.
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There is no exception in the DRs permitting revelation of a [potential] client's prior criminal or
fraudulent acts so you are not directly authorized to disclose Tim’s prior [presumably] fraudulent act of
getting his incapacitated mother’s signature on a Will. But as to potential future fraudulent acts, DR
1.05(c)(7) permits revealing confidential information, including privileged information, “in order to
prevent the client from committing a criminal or fraudulent act”. Assuming Tim’s stated intent to
knowingly probate a clearly invalid Will rises to the level of “fraudulent”, you are authorized (albeit not
required) to disclose Tim’s admissions in order to prevent that act. The extent to which this implicitly
authorizes you to disclose Tim’s prior fraudulent acts is unclear.

The fact that Sue heard Tim’s statements might independently authorize disclosure but it’s
problematic. Under DR 1.05(b)(3), confidential information of a former client can be revealed if it has
become “generally known”. (This is a question of fact).

The ABA Model Rules seem to equate the confidentiality rights of prospective clients and former
clients. See Model Rule 1.18(b) which states:

Even when no client-lawyer relationship ensues, a lawyer who has learned information from
a prospective client shall not use or reveal that information, except as Rule 1.9 would permit
with respect to information of a former client.

That said, even though Tim’s statements are clearly known by Susan; it seems unlikely that knowledge
by one individual (however interested she may be in the particulars) is enough to render Tim’s statements
“generally known” (see Ethics Opinion 595 for a discussion of "generally known" and see Q 16 below for
a more detailed discussion of the ”generally known” issue).

Tim’s statements are most likely not privileged. Under TRE 503 the attorney-client privilege attaches
only to communications that are “confidential”’, meaning “not intended to be disclosed to third persons”.
TRE 503(a)(5). Tim’s loud recitation in front of his sister fails that test.

Further, the attorney-client privilege attaches only to communications “made to facilitate the rendition
of professional legal services to the client”. The fact that Tim already has an attorney representing him in
this matter makes it difficult to conclude that the purpose of his disclosure was to facilitate your rendition
of legal services.

Final note: DR 1.05(c)(4) permits revealing confidential information, including privileged
information, if necessary to comply with a court order. DR 3.04(d) requires attorneys to obey court orders
unless there is an open refusal to obey based on the assertion that there is no valid legal obligation to
comply.

2. TIM & SUE #2

Same facts as above except the conversation with Tim takes place in the quiet backyard away from the
other guests; and Tim begins by saying “I need a lawyer; my mother has died and I’m really worried the
Will she signed shortly before her death is invalid.” After Tim leaves Sue steps out from behind the
oleander and says: “I’'m Sue, Tim’s sister. I heard every word Tim just said to you. I’'m going to contest
our mom’s Will and you have got to tell my lawyer everything Tim just said.”

Q 2. What do you tell Sue & her lawyer?

A. Tell them everything; Tim’s statements are not CCI..
B. Tell them nothing under any circumstances; Tim’s statements are privileged CCIL.

C. Tell them nothing unless you are subpoenaed to testify, then tell everything to the court; Tim’s
statements might be CCI but they’re definitely not privileged.

Best Answer: B

Discussion
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In this scenario Tim almost certainly qualifies as a prospective client (he has no lawyer now and he
clearly states his interest in hiring you). He hasn’t indicated any plans to commit fraud. He endeavored
to keep the discussions confidential from the other party guests, included Sue. Thus, his statements are
almost certainly privileged CCI.

3. ROCKY THE PLAINTIFF’S LAWYER, & LAURA

Your favorite Plaintiff’s lawyer, Rocky, calls and says “please come to my office tomorrow. My
client Laura will be there; she needs a Will ASAP. She’s dying of a brain injury and doesn’t have long.”
The next day you meet with Laura privately and after 15 minutes you conclude that she absolutely lacks
both contractual and testamentary capacity. When you step into the hall Rocky is waiting and says “That
was fast. What’s up?”

Q 3. T/F: Your communications with Laura are confidential
Best Answer: True

Discussion

As is clear from the discussions above, communication with a prospective client are to be kept
confidential. See paragraph 1 of Comment to DR 1.05 (“confidential information of one who has
employed or sought to employ the lawyer” must be protected). See also Ethics Opinion 494 and Ethics
Opinion 691 for discussions on the duty of confidentiality with prospective clients.

Laura’s lack of contractual capacity means it is impossible for her to form the contract with you
necessary to create an attorney-client relationship. One could argue that an individual incapable of
becoming a client is equally incapable of being a prospective client and therefore not entitled to the
confidentiality rights of a prospective client. But no authority has been found addressing that issue. And
in the absence of clear authority to the contrary, it seems utterly against public policy to deny Laura the
confidentiality rights of a prospective client simply because she lacks the capacity to become an actual
client.

(Aside: Unless Laura asked you to contact her about possible representation, there is a potential
violation of DR 7.03(b). See Ethics Opinion 623 for a discussion on solicitation when potential new client
(a “PNC”) directed third person to ask attorney to contact PNC. However, as Laura’s attorney Rocky
qualifies as her “representative” and as such is, arguably, authorized to request your services on her
behalf.)

Q4. T/F: Your communications with Laura are privileged

Best Answer: True

Discussion

The preceding discussion applies here: In the absence of clear authority to the contrary, public policy
should grant comparable attorney-client privilege rights to an incapacitated person in a law office and a
drunk at a party.

QS. T/F: In any event you may disclose all of your conversation with Laura to Rocky.
Best Answer: True

Discussion
Rocky, as Laura’s attorney, qualifies as her “representative”; and DR 1.05(c)(3) authorizes disclosure
of CCl, including privileged CCI, to a [prospective] client’s representative.

B. Couples Representation

1. BOB AND SUZANNE.
Bob and Suzanne Hartley are married. They came to you a few weeks ago for mirror image
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“sweetheart” Wills, which you prepared & they signed.

Q 6. Bob requests a copy of his Will and Suzanne’s Will. You should—
A. Send copies of both Wills to Bob.
B. Send copies of both Wills to both Bob and Suzanne.

C. Tell Bob you need Suzanne’s permission; and assuming she gives her permission, send copies of
both Wills to Bob.

D. Send only Bob’s Will to Bob (& maybe explain to him that you’ll send Suzanne’s Will to her if
she asks).

Best Answer: C

Discussion
It is helpful to determine if representation of both should be analyzed under DR 1.06 or DR 1.07.

If under Rule 1.06, these are two independent clients, with independent engagement agreements, who
each decide to share their confidential information with the other, the attorney should consult with each
independently to make sure that the terms of their estate planning are their true independent wishes. The
attorney should also determine if each client truly wants the other to have knowledge of the terms of their
estate planning before meeting with them together to discuss their respective Wills, etc. Assuming they
are two independent clients, you must determine if there is a conflict under Rule 1.06. There is no
conflict of interest with this representation if there is no adversity. However, if representation of one
spouse would be adversely limited by your responsibilities to the other spouse, then there is a conflict
under Rule 1.06(b)(2). Such a conflict would necessitate withdrawing representation of both unless the
conflict can be overcome. To overcome the conflict, you would need to comply with DR 1.06(c).

If, instead, you are representing them in the true sense of the word “jointly” and you have one
engagement agreement for the pair, then the representation should be analyzed under Rule 1.07. In this
case there is a common representation of the couple. They should be cautioned that there can be no
secrets from each other. Practically, this means that if one spouse wants to make arrangements in their
estate planning for an undisclosed relative, such as an illegitimate child, then the joint representation is
not appropriate; they should each have independent contracts with you and their own private
consultations.

Practically, it may be advisable for the attorney to treat each couple seeking estate planning services as
two independent clients. With the appropriate cautions, there can be joint planning sessions.

If the representations of Bob and Carol were independent, then you must get Carol’s consent under
DR 1.05(c)(2) to send her Will to Bob. You could have an exception under Rule 1.05(c)(1) if you
included a provision in each engagement contract that you are permitted to share confidential information
with the other spouse. Before including such a provision in engagement contracts, you should ensure that
the client(s) truly want to give up their confidentiality.

So with a joint representation agreement, it’s all good, send both Wills to Bob. But without a clear
joint representation agreement there is no way to confidently assume anything other than independent
representation, in which case the only safe response is to obtain Suzanne’s permission before delivering
the Wills.

(Aside: While being cautious of your duty of confidentiality, you need to consider the means by
which you deliver client documents. DR 1.01, which requires competent and diligent representation notes
in paragraph 8 of its Comment that attorneys should be knowledgeable about the risks associated with
technology. Sending sensitive documents via email that might be easily hacked could put an attorney in
violation of Rule 1.01.)
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2. WARD &JUNE.

Six months ago you prepared “sweetheart” Wills for Ward and June Cleaver, a married couple, just in
time for their cruise on the Kobayashi Maru. This morning you run into Ward in the lobby of your
building, seconds after taking a too large bite of your morning bagel. Startled to see you — and before you
can finish chewing — he says “No worries. I’m not here to see you; I’'m here to see a divorce attorney.
I’ve been giving $5,000 a month to my girlfriend and I’m afraid June is about to find out. I guess I’ll be
back to see you in a few weeks to update my Will.”

Q7. What do you tell June about Ward’s confession?

A. Call June and tell her everything. (Optional: Also tell Ward: “You’re a louse & I hope June
takes you to the cleaners in the divorce.)

B. Say nothing to June. (Optional: Same as above.)
C. Travel back in time 3 minutes and avoid the encounter with Ward.
Best Answer: C

Discussion

This is quite possibly a no-win scenario. If you say nothing to June you are arguably violating your
duty of loyalty to her. If you blab to June you are arguably violating your duty to Ward to keep his CCI
to yourself. Without a representation agreement your best case is that one of them will never forgive you;
your worst case is that one of them files a grievance against you, or worse. The fear of this scenario, in
which one joint client reveals a transgression against the other joint client, may be the single greatest
reason that, over the last couple of decades, estate planning attorneys have begun to regularly obtain
written joint representation agreements when providing estate planning services to couples.

But the correct application of the rules of ethics to this scenario is far from clear.

Your obligation of “loyalty” only exists during the time you are representing a client. (Note:
“Loyalty” can be defined as all the ethical obligations attorneys have to clients under the DR, and
fiduciary duties under the concept of legal malpractice. This paper does not attempt to address
professional malpractice. While the concept of malpractice often overlaps with ethical duties, they are
distinct and addressed differently—civil cause of action heard in state court vs. disciplinary action
brought on behalf of the Commission for Lawyer Discipline and tried before a Grievance Committee or
District Court with judge appointed by SCOTX. Paragraph 15 of the Preamble to the DR states that the
“rules do not undertake to define standards of civil liability of lawyers for professional conduct.”)

The ethical duties attorneys have with regard to clients are addressed in Chapter 1 of the TDRPC. The
only duty that continues after the representation has ended is the duty of confidentiality under DR 1.05.
However, the scope of that confidentiality only applies to information learned or received during the
representation. It follows that anything a client tells you once your representation has ended, is not
covered by your duty of confidentiality.

But the obvious question is: Has the representation truly ended? Perhaps: If there is a clear
communication terminating the representation, either through an end-of-representation letter or through
parameters set out in the engagement agreement, which certainly constitutes best practices. (DR 1.02(b)
allows you to limit the scope of your representation.) Otherwise, it seems risky to simply assume that
your attorney-client relationship with Ward and June has terminated. By contrast, it seems quite safe to
assume that Ward and June both think of you as their lawyer. (If June is still your client you duty of
loyalty to her — and your duty to blab to her — remain active.) See ACTEC Commentary to MRPC 1.9
(first paragraph) which states, in part:

The execution of estate planning documents and implementation of the client’s estate plan
may, or may not, terminate the lawyer’s representation of the client with respect to estate
planning matters. In such a case, unless otherwise indicated by the lawyer or client, the
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client typically remains an estate planning client of the lawyer, albeit the representation is
dormant or inactive.

See also ACTEC Commentary to MRPC 1.4 (eighth & ninths paragraphs) discussing “dormant
representations” and “termination of representation”.

Finally, the less obvious question is: Does Ward’s remark that he’ll be returning soon for a new Will
qualify him as a PNC? That is, even if your “prior” representation has ended, a prospective new
representation may be in progress, thus entitling Ward to confidentiality rights as a prospective client.
Likewise, at some point — months or perhaps years from now — June may contact you to update her Will,
at which point she will be a PCN, thus resurrecting your duty of loyalty to her, if it ever expired in the
first place.

3. MIKE & CAROL.

You prepared “sweetheart” Wills for Mike and Carol Brady, a married couple, 8 years ago. Today,
Carol contacts you, advises you that she and Mike are divorcing and she’d like you to do a new Will —
leaving nothing to Mike. She assures you Mike won’t mind: She won their coin toss so they agreed she
could keep you as her estate planning lawyer and Mike has already hired another lawyer for his new Will
(leaving nothing to Carol).

Q 8. What do you tell Mike about Carol’s plan to disinherit him?

A. In all events you must tell Mike that Carol plans to disinherit him.
B. You may tell Mike that Carol plans to disinherit him but you’re not required to.

C. If you want to draft Carol’s new Will you should, with Carol’s consent, get Mike’s permission
but you must not tell him Carol’s intentions.

D. You must say nothing to Mike in all events — and you may go ahead and prepare Carol’s new
WilL

Best Answer: C

Discussion

Carol is at least a PNC (and quite possibly a current client, if your “prior” representation of her has not
ended), as discussed above. Thus, Carol’s communications with you are CCI and the terms of her new
Will should be none of Mike’s business. Carol has also told you Mike knows she’s come to you for a
new Will; but Carol’s statement might not qualify as “express” authorization for you to [re]disclose that
fact to Mike as per DR 1.05(c)(1) ((disclosure of CCI authorized when expressly authorized). Arguably,
Carol’s statement qualifies as “implied” authorization as per DR 1.05(d)(1) (disclosure of unprivileged
CCI allowed “When impliedly authorized to do so in order to carry out the representation”) to the extent
Mike permission is required in order to represent Carol. But there is one very easy and undeniably safe
option: Get Carol’s permission to contact Mike and ask his permission.

Accepting Carol’s words as true, it seems reasonable to treat Mike as a former client (a matter you can
confirm when you speak with Mike), not a current client (inasmuch as he has moved on to a new estate
planning attorney), as discussed above. So for this scenario, the starting point for your ethical duties to
Mike as a former client is paragraph (a) of DR 1.09, Conflict of Interest: Former Client, which provides
as follows:

(a) Without prior consent, a lawyer who personally has formerly represented a client in a
matter shall not thereafter represent another person in a matter adverse to the former client:

(1) in which such other person questions the validity of the lawyer's services or work
product for the former client;

(2) if the representation in reasonable probability will involve a violation of Rule 1.05;
or
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(3) if it is the same or a substantially related matter.

The threshold question under Rule 1.09(a) is whether the preparation of Carol’s Will that disinherits
Mike is adverse to Mike. According to Texas Ethics Opinion 584:

Whether the matter is adverse to former client C and therefore Rule 1.09(a) is applicable will
depend on the likelihood and degree to which the current representation may result in legal,
financial, or other identifiable harm to C. The Texas Supreme Court has held that
“[a]dversity is a product of the likelihood of the risk and the seriousness of its
consequences.” National Medical Enterprises Inc. v. Godbey, 924 S.W.2d 123, 132 (Tex.
1996).

See also In re Texas Windstorm Insurance Association, 417 S.W.3d 119 (Tex. App.—Houston [1st Dist.]
2013, no pet.) for a discussion of “adversity” and Rule 1.09.

At first glance, it’s easy to conclude that helping Carol disinherit Mike “may result in legal, financial,
or other identifiable harm” to Mike. No Texas authority supporting or opposing that conclusion has been
found; but the ACTEC Commentary to MRPC 1.9 (which is very similar to DR 1.09), views the matter
differently. Example 1.9-1 presents a situation essentially identical to the Mike and Carol scenario and, in
effect, concludes that preparing a Will disinheriting a former spouse is not adverse to the former spouse:

Example 1.9-1. Lawyer (L) represented Husband (H) and Wife (W) jointly in connection with
estate planning matters. Subsequently H and W were divorced in an action in which each of
them was separately represented by counsel other than L. L has continued to represent H in
estate planning and other matters. Because W is a former client, MRPC 1.9 imposes
limitations upon L’s representation of H or others. Thus, unless W gives informed consent,
confirmed in writing, MRPC 1.9(a) would prevent L from representing H in a matter
substantially related to the prior representation in which H’s interests are materially adverse
to W’s, such as an attempt to modify or terminate an irrevocable trust of which W was a
beneficiary. However, after the marital dissolution is final, amending H’s estate plan to
remove W as a beneficiary, consistent with state law and the dissolution decree, should not
be considered a conflict.

The premise of the preceding ACTEC Commentary Example is consistent with Texas law: Under Texas
Estates Code §123.001(b)(1) if a testator’s marriage is dissolved after making a will, then “all provisions
in the will, including all fiduciary appointments, shall be read as if the former spouse and each relative of
the former spouse who is not a relative of the testator had failed to survive the testator.” In effect, the
entry of a divorce decree disinherits each spouse under the other spouse’s Will, so a new Will for one of
the spouses that confirms that reality cannot be adverse to the other because it causes no further “legal,
financial, or other identifiable harm”.

The catch, in this scenario, is that Mike and Carol are divorcing; they are not yet actually divorced.
Thus, the cautious practitioner may prefer to simply presume Carol’s new Will is adverse to Mike. In that
case, if one of the situations listed in DR 1.09(a)(1-3) exist, then you cannot represent Carol unless you
obtain prior consent from Mike.

- DR 1.09(a)(1) is irrelevant.

- DR 1.09(a)(3) applies if your preparation of Carol’s Will qualifies as “the same or a substantially
related matter” as your prior preparation Wills for Mike and Carol. Texas Ethics Opinion 584
explains: “The Texas Supreme Court has held that two matters are ‘substantially related” within the
meaning of Rule 1.09 ‘when a genuine threat exists that a lawyer may divulge in one matter
confidential information obtained in the other because the facts and issues involved in both are so
similar.” In re EPIC Holdings, Inc., 985 S.W.2d 41, 51 (Tex. 1998).”

As discussed above, assuming you had no representation agreement confirming joint representation,
the safer course is to treat the prior representation of each of Mike and Carol as independent, in
which case the information received from Mike would be his CCI (not Mike and Carol’s joint CCI)
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and DR 1.09(a)(3) would apply.

- DR 1.09(a)(2) applies if your preparation of Carol’s Will “in reasonable probability will involve a
violation of Rule 1.05”, which generally prohibits you from using “confidential information of [Mike] to
the disadvantage of [Mike]” (Rule 1.05(b)(3)).

If your presumed premise is that Carol’s new Will is “adverse” to Mike, it follows that her Will is to
his “disadvantage”, and that Rule 1.09(a)(2) is therefore also applicable.
In short, prudence dictates that you obtain Mike’s permission before preparing Carol’s new Will.

4. TED & JOANNA.

You prepared “sweetheart” Wills for Ted and Joanna Kramer, a married couple, 8§ years ago. Today,
Joanna contacts you as a courtesy to tell you they’ve been divorced for a year, she has just done a new
Will — leaving nothing to Ted — and she’d like you to destroy her original Will (in your Will vault).

Q9. Whatdo you tell Ted?
A. Call Ted and tell him everything, and ask him if he wants you to draft a new Will.

B. Say nothing to Ted.

C. Call Ted “just to touch base” and ask him if he wants you to draft a new Will; but do not disclose
your conversation with Joanna.

Best Answer: C

Discussion

Ted & Joanna, unlike Bob and Carol, are actually divorced. So the rationale of ACTEC Commentary
Example 1.9-1 applies: By virtue of their divorce decree Ted and Joanna have already effectively
disinherited each other so a new Will for either of them should not be “adverse” to the other.

(dside: Clients may sincerely appreciate it when you provide safe secure storage of their original
Wills. But your life will be less complicated if you deliver original Wills (and other documents) to your
clients promptly after they have been executed. This practice would be in accordance with obligations
under DR 1.15(d). See also Ethics Opinion 657 for a general discussion about obligations when returning
a client file at the end of representation.

k ok ok

Q 10. T/F: In almost all of the above couples representation scenarios a representation agreement
could eliminate most if not all of the ethical risks.

Best Answer: True

Discussion

Although an analysis of the benefits of representation agreements is far beyond the scope of this paper,
As both noted and implied above, a representation agreement dramatically reduces the ethics risks
inherent in representing couples.

C. Requests for Information & Documents

1. FRANK’SFILE.

When your client Frank signed his Will and advance directives, you gave him the original and a copy
of each document and returned every piece of paper he’d given you. But Frank demands copies of
everything in “his” file: All your notes, working drafts, etc. The file includes mark-up copies of several
other clients’ Wills from which you harvested custom language. Your notes include observations about
Frank’s motives, demeanor and mental state that would likely embarrass Frank or hurt his feelings; and
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your notes also reference similar work you’ve done for other clients.

Q 11. T/F: You must give Frank the complete file but you must first redact all provisions that are
confidential to other clients.

Best Answer: True

Q 12. T/F: You may bill Frank for your file review & redaction plus a reasonable fee for copying if
he wants paper copies; and you may withhold the file until his payment.

Best Answer: Maybe?

Discussion

There is scant direct discussion of the “client’s file” in the TDRPC. DRs’ 1.14 & 1.15 address the
lawyer’s rights and duties regarding client property in the lawyer’s possession: Upon termination of a
representation, DR 1.15(d) requires the attorney to “[surrender] papers and property to which the client is
entitled”; during the representation, DR 1.14(b) requires the attorney, “fexcept] as stated in this rule or
otherwise permitted by law or by agreement with the client ... [to] “promptly deliver to the client ...
property that the client ... is entitled to receive”.

Texas Ethics Opinion 570 confirms that, for purposes of the above, “property to which the client is
entitled” includes the lawyers notes:

Under the Texas Disciplinary Rules of Professional Conduct, a lawyer must upon request
provide to a former client the notes of the lawyer from the lawyer's file for that former client
except when the lawyer has the right to withhold the notes pursuant to a legal right such as a
lawyer's lien, when the lawyer is required to withhold the lawyer's notes (or portions thereof)
by court order, or when not withholding the notes (or portions thereof) would violate a duty
owed to a third person or risk causing serious harm to the client.

(Emphasis added) See also Texas Ethics Opinion 657 (confirming attorney duty to deliver the file, not
just the notes, to a former client in a criminal defense matter) and Texas Ethics Opinion 627 (firm’s duty
to preserve or dispose of files of a former client after the lawyer who represented the former client leaves
the firm).

The Texas Supreme Court has confirmed that the “client’s property” generally includes the complete
file:

The attorney is the agent of the client, and the work product generated by the attorney in
representing the client belongs to the client. See Hebisen v. State, 615 S.W.2d 866, 868
(Tex. Civ. App.-Houston [1st Dist.] 1981, no writ); Tex. Disciplinary R. Profl Conduct 1.15(d).
Thus, a court should not deprive a client of his or her property without a compelling reason.
See Griffith v. Geffen & Jacobsen, P.C., 693 S.W.2d 724, 728 (Tex. App.-Dallas 1985, no
writ) (allowing attorney to retain a client's papers as security for payment of the attorney's
fee); Tex. Disciplinary R. Profl Conduct 1.15(d) and cmt. 9. While public policy prohibits a
client from obtaining work product if it contains another's confidential information, an
irrebuttable presumption that all of a disqualified attorney's work product is tainted is overly
broad and unnecessary.

In re Kenneth George, 28 S.W.3d 511 (Tex. 2000) (emphasis added).

Based on the above it seems clear that Frank is entitled to a return of “his” file, meaning all papers,
notes and other attorney work product, excepting materials “in” his file that constitute CCI of another
client.

No authority was found directly addressing whether you may require Frank to pay for your time to
redact other clients’ CCI from his file. Texas Ethics Opinion 657 touches on the question of charging the
client a fee, stating as follows:

A lawyer must make the client’s file available for transfer to the client or a designated
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representative at the lawyer’s office.

The lawyer may require the client to pay any delivery or shipping expenses associated with
delivering the file to the former client at a location other than the lawyer’s office.

If the lawyer deems it necessary to retain a copy of the file, that expense will be borne by the
lawyer in the absence of an agreement otherwise.

(formatting and emphasis added). By expressly allowing a fee for shipping but not mentioning fees for
redaction, one could infer from Opinion 657 that the lawyer may not charge the client for redacting their
file before delivery. There appears to be no other authority expressly prohibiting a fee for redaction;
however, the cautious attorney should not do so.

Opinion 657 has troublesome implications for the extent to which a representation agreement can alter
your rights and duties pertaining to a client file.

- When it states the lawyer must pay the cost of copying the file it adds the proviso “in the absence of
an agreement otherwise”.

- When it states that the lawyer’s notes and other work product belong to the client it does not add any
such proviso.

Does the Opinion mean to imply that you are prohibited from making an agreement with the client that
your notes, drafts and other work product are your property, not the client’s property?

Likewise, a juxtaposition of DRs 1.14 and 1.15 has equally troubling implications:

- During the representation, DR 1.14(b) requires the attorney to return client property to the client
“[except] as ... otherwise permitted ... by agreement with the client”.

- Upon termination of a representation, DR 1.15(d) requires the attorney to return client property to the
client without any such proviso.

One would like to think that something so far reaching, if intended, would be express, not implied.
DR 1.02, Scope and Objectives of Representation, in paragraph (b), supports this position:

(b) A lawyer may limit the scope, objectives and general methods of the representation if the
client consents after consultation.

One would like to think that, even if no agreement can eliminate the duty to return all client property
to the client at the end of the representation, it is nevertheless permissible to agree that the attorney’s
notes and other work product do not constitute client property in the first place. Put differently, one
would like to think we are allowed to agree to limit the scope of our services to providing Wills, advance
directives and general advice — but not notes and working drafts or other work product. No found
authority expressly prohibits that. But neither does any found authority expressly authorizes that.

2. GOOD WILL’S DAUGHTER BRENDA
Your client William (who is good) brings his daughter Brenda to the planning conference. During the
conference you sketch a flowchart of your planning recommendations. You give Will a photocopy.

Brenda calls the next day and explains that her father lost the flowchart and asks you to email a copy to
her.

Q 13. How should you respond to daughter Brenda’s request for the flowchart?

A. Email the flowchart to Brenda.
B. Email the flowchart to Brenda only after obtaining Will’s permission.
C. Email the flowchart to Will, if he has email; otherwise snail mail the flowchart to him.

Best Answer: A, if you’re bold, or B to be safe
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Discussion

Ignoring the actual rules for a moment, the intuitive conclusion is: Of course it’s OK to email the
chart to Brenda because she was in your office — with the William’s consent — when the chart was
produced; the content of the chart (and all other details of the conference) have already been disclosed to
Brenda with the client’s obvious (albeit implicit) consent. Re-disclosing is a not issue.

But what is the official authority, if any, regarding disclosures to Brenda?

If Brenda were Will’s “representative”, DR 1.05(c)(3) would clearly authorize you to email the chart
directly to her and disclose any other CCI to her. But in this scenario Brenda is just a helpful daughter,
not a “representative”. (The representative issue is discussed further in the following scenarios.) So, if
Brenda is not Will’s representative, what are the rules?

As a preliminary observation, the chart — and the entire contents of the conference (and arguably all
communications pertaining to the matter of Will’s estate planning) — are not privileged. Will’s voluntary
disclosure/consent to disclosure by permitting Brenda to be present clearly waived the privilege. (See
TRE 511(a) and the discussion in Part [.B.3 above). Thus, the chart constitutes unprivileged CCI. Which
makes it’s disclosure easier to justify.

DR 1.05(d) authorizes the disclosure of unprivileged CCI:
(1) When impliedly authorized to do so in order to carry out the representation [and]

(2) When the lawyer has reason to believe it is necessary to do so in order to ... carry out
the representation effectively. ...

Every time a client permits a non-client to be privy to an attorney-client conference, the client has
“impliedly authorized” disclosure to the non-client of all communications occurring during the
conference. This seems axiomatic.

It is only a slight stretch to argue that every time a client permits a non-client to be privy to an
attorney-client conference, the client has also “impliedly authorized” re-disclosure (after the conference)
to the non-client of all communications that occurred during the conference. (It is a further stretch to
argue that the implied authorization extends to even ongoing general disclosures of all CCI pertaining to
the same matter. This further stretch might or might not be reasonable, depending on the circumstances.)

At this point the “best” answer to this scenario’s question would be “A” — just send the chart to
Brenda.

But the cautious attorney might ask: What if the conference — and the chart — constitute privileged
CCI? The disclosure of privileged CCI is governed by DR 1.05(c) which does not provide for implied
authorizations.

How might the conference have been privileged?

It is possible that Brenda might somehow qualify as Will’s representative for purposes of the Texas
Rules of Evidence. Perhaps she is the named agent in an existing (albeit unbeknownst to you) power of
attorney. Perhaps William has her on the payroll as his assistant or bookkeeper. In either case, Brenda
could well be Will’s “representative” (See TRE 503(a)(2).) And because the disclosure of privileged CCI
to a representative does not waive the privilege, the conference — and the chart — would be privileged CCIL.

At this point irony solves the perceived problem. If Brenda is Will’s representative, implied
authorization is not necessary: As noted above, DR 1.05(c)(3) expressly authorizes disclosure of
privileged CCI to the client’s representatives. That is, arguably, Brenda’s status as a “representative”
both causes, and solves, the problem of disclosing privileged CCI to her. So, again, arguably, the correct
answer to this scenario’s question is “A”. ... However, picking up the phone and calling Will to get his
permission involves minimal effort and clearly eliminates the risk of an improper disclosure. So the best
answer is probably “B”.
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Note: So long as you appropriately consult with Will regarding the matter, a representation agreement
authorizing disclosure of CCI to family members and/or individuals attending the conference, or even a
brief chat with William in which he tells you “yes, you are authorized to tell Brenda anything pertaining
to my estate planning” — would simplify the analysis greatly. See DR 1.05(c)(2) authorizing disclosure
“[when] the client consents after consultation”. DR 1.05 does not clarify just how much consultation is
required but any consultation that effectively apprises the client of the implications of authorizing
disclosure should be sufficient. (See Comment 8 to DR 1.07, addressing recommended consultations
before acting as an intermediary between joint clients.)

3. GOOD WILL’S DAUGHTER EDWINA
Same facts as above except it’s Will’s daughter Edwina who requests a copy of the flowchart. Edwina
did not attend any conferences but Will named her as successor executor, after Brenda.

Q 14. How should you respond to daughter Edwina’s request for the flowchart?

A. Email the flowchart to Edwina.

B. Email the flowchart to Edwina only after obtaining Will’s permission.

C. Email the flowchart to Will, if he has email; otherwise snail mail the flowchart to him.
Best Answer: B or C

Discussion
Edwina was not at the conference so there isn’t any plausible argument that William has “impliedly
authorized” disclosure to her.

After Will dies, and if Brenda fails or ceases to serve as Executor, Edwina will be William’s executor,
but it seems absurd to equate this contingent, future (post death) status as “personal representative” with a
status as current “representative” to whom disclosure is permitted under DR 1.05 (¢)(3).

You can either get Will’s consent (DR 1.05(c)(2)) or simply send the chart directly to Will.

4. GOOD WILL’S DAUGHTER FELICIA

Same facts as above except it’s Will’s daughter Felicia who calls. Felicia is the initial named agent in
Will’s fully executed Statutory Durable POA and his Medical POA. Felicia asks for copies of all of
Will’s estate planning documents: his Will, powers of attorney, etc. She says she’s worried about her
father’s judgment but she confirms that William is still self-sufficient.

Q 15. How should you respond to daughter Felicia’s request for copies of everything?

A. Email the documents to Felicia.

B. Email the documents to Felicia only after obtaining Will’s permission.

C. Email the documents to Will, if he has email; otherwise snail mail the documents to him.
Best Answer: B or C

Discussion

Assuming William’s Statutory Durable Power of Attorney (“SDPOA”) is not a springing power — and
Felicia’s appointment as agent was immediate — and assuming none of the statutory powers was
withheld, Felicia probably qualifies as William’s representative for purposes of the Rules of Evidence.
According to TRE 503(a)(2):

(2) A “client’s representative” is:

(A) a person who has authority to obtain professional legal services for the client or to
act for the client on the legal advice rendered; or

(B) any other person who, to facilitate the rendition of professional legal services to
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the client, makes or receives a confidential communication while acting in the scope of
employment for the client.

With respect to each statutory power granted in a SDPOA:

- Estates Code §752.101(7) generally empowers the agent to “engage, compensate, and discharge an
attorney” and

- §752.101(11) empowers the agent “in general, perform any other lawful act that the principal may
perform with respect to the transaction”.

So it seems clear Felicia has “authority to obtain professional legal services” and, therefore, she qualifies
as William’s representative under TRE 503(a)(2)(A).

(Note: One could argue that Estates Code §752.101 grants the enumerated authorities to the agent
only with respect to each “class of transactions” (each statutory power) actually granted to the agent, and
that none of the “normal” statutory powers (§§752.101—742.1145) actually authorize estate planning per
se. From this perspective, unless the so-called “hot powers” in §751.031(b) ef seq. (authorizing gifting,
changing beneficiary designations, creating & revising trusts, etc.) have been granted, the powers of an
agent under a typical SDPOA would not extend to the matter of the principal’s estate planning, and,
therefore, so far as William’s estate planning is concerned, Felicia should not qualify as his
“representative” for purposed of TRE 503(a)(2). That analysis seems strained inasmuch as TRE
503(a)(2) does not grant “representative” status on a matter by matter basis. (By contrast, as noted
previously, TRE 511(a)(1) provides for waiver of privilege with respect to individual matters.) The
analysis also ignores Estates Code §751.031 which, many practitioners believe causes the SDPOA to be a
general power of attorney so long as no statutory powers are withheld.)

Thus, although there may be room for disagreement, assuming William’s estate planning documents
have not otherwise ceased to be privileged, those documents should constitute privileged CCI and their
disclosure should be governed by DR 1.05(c).

(Note: Whether Will’s documents have otherwise ceased to be privileged is a subtle question; beyond
the scope of this paper. Suffice it to say: TRE 511(a)(2) provides that the privilege is waived if the client
“ voluntarily discloses or consents to disclosure of any significant part of the privileged matter”. Clearly, if
Brenda sat in on the planning conference, a “significant part” of the matter of Will’s estate planning was
disclosed to her and if she is not Will’s “representative”, his documents are not privileged. Likewise,
even , Brenda is Will’s representative, privilege could have nevertheless been waived by the delivery of
the handwritten chart to Edwina, if that chart qualifies as a “significant part” of the matter of Will’s estate
planning. Typically, such charts are nothing more than a few arrows and circles with some cryptic
notations — not very significant. On the other hand, to many clients, such charts sometimes constitute the
most significant product of the process, treasured talismans transcending the actual documents
themselves. The rest of the discussion of this scenario will assume Will’s documents remained
privileged.)

Under DR 1.05(c) a client’s estate planning documents (as privileged CCI) may be disclosed to the
“client’s representative”. As noted, as Will’s acting agent under his durable power of attorney, Felicia
likely passes the “client’s representative” test for purposes of the Rules of Evidence. But does that
qualify her as a “client’s representative” for purposes of the TDRPC? Once again ignoring the actual
rules for a moment, the intuitive conclusion is: Of course it does! Shouldn’t “client’s representative”
have the same meaning for privilege purposes under the TRE and for confidentiality purposes under the
TDRPC? And with the possible exception of a guardian or other “personal representative”, an
individual’s agent under a SDPOA seems the paradigm of a “representative”.

The DR’s never define the term “client’s representatives” but the intuitive conclusion is supported by
a notable coincidence: It appears that the term “client’s representative” is used in one and only one rule
of evidence — TRE 504, Lawyer-Client Privilege — and in one and only one disciplinary rule — DR 1.05,

18



ToBlab or Not To Blab:
Attorney Client Privilege and Confidentiality Chapter 23

Confidentiality of Information. The term appears nowhere else in either the TRE or the DR’s. 1t strains
credulity to assume that was unintentional. Also, consistent with the definition in TRE 503(a)(2), DR
1.16, Comments 910, implies that an “agent” is a “representative” (albeit not necessarily a “client’s
representative”) by referring to “lawyer, agent or other representative”.

Otherwise, there is no conclusive authority in the TDRPC or otherwise supporting — or opposing — the
proposition that an agent under a SDPOA or other power of attorney qualifies as the “client’s
representative” for purpose of DR 1.05(b)(1)(ii).

Based on the above it seems reasonable to conclude that Felicia, as William’s agent under his SDPOA,
qualifies and a “client’s representative”, to whom privileged CCI may be disclosed under DR 1.05(c)(3),
meaning the best answer to this scenario would be “A”.

Nevertheless, the best answer above is identified as “B or C” because (i) A is not risk free and (ii)) B &
C are only marginally more difficult than “A”.

5. DEED FOR DAUGHTER DORA

You did a Transfer on Death Deed (TODD) for your client Karen; the grantee is her daughter, Dora,
whom you’ve never met. After its execution you filed it in the official Real Property Records. A week
after you receive the file stamped deed Dora calls and says “you did a paper for my mom giving me her
house when she dies; could you please mail me a copy of the file stamped deed?”

Q 16. How should you respond to Dora’s request for a copy of the TODD that’s been filed of
record?

A. Mail a copy of the TODD to Dora.

B. Do not provide a copy of the TODD to Dora; instead, tell her how to get a copy from Real
Property Records website.

C. Malil a copy of the TODD to your client, Karen, with a brief note: “Dora asked for a copy of the
TODD:; here’s a copy you can give her if you want to.”

Best Answer: C

Discussion

Initially, note that when the TODD was filed in the public records, that terminated whatever privilege
it may have had. As discussed above, under TRE 511(a)(1) the privilege is waived if the client
“voluntarily discloses or consents to disclosure of any significant part of the privileged matter unless such
disclosure itself is privileged.”

Thus, once it was recorded, the TODD became unprivileged CCI.

One might also presume that when the TODD was recorded it also ceased being a confidential
document. One might be right in some other jurisdictions. In Texas, one might be wrong.

Initially, recall the definition of “confidential information” in DR 1.05:

“Confidential information” includes both “privileged information” and “unprivileged client
information.”

“Unprivileged client information” means all information
-relating to a client or furnished by the client, other than privileged information,
-acquired by the lawyer during the course of or by reason of the representation of the
client.

(Formatting and emphasis added).

It is admittedly counterintuitive but it is a fundamental concept of CCI:
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Information need not be “confidential” to qualify as “unprivileged client information” — and
therefore as “confidential information”; it only needs to be client information.

Thus, even though it is on record for the entire world to see, Karen’s TODD is still CCL
And no DR clearly authorizes it’s disclosure to Dora.
- Dora is not Karen’s representative, so DR 1.05(c)(3) doesn’t apply.

- Disclosure to Dora is not necessary “in order to carry out the representation”, so DRs 1.05(d)(1) &
1.05(d)(2)(ii) don’t apply.

- Karen is a current client not a former client, so the DR 1.05(b)(3) exception for CCI that has become
“generally known” doesn’t apply.

And even if Karen were a former client, the “generally known” exception would not be helpful.
According to Texas Ethics Opinion 595:

Information that is a matter of public record may not be information that is “generally known.”
A matter may be of public record simply by being included in a government record, such as a
document filed with a court clerk, whether or not there is any general public awareness of
the matter. Information that “has become generally known” is information that is actually
known to some members of the general public and is not merely available to be known if
members of the general public choose to look where the information is to be found. Whether
information is “generally known” within the meaning of Rule 1.05(b)(3) is a question of fact.

By this standard, the only way for a deed or other instrument to become “generally known” would be,
e.g., if it were in the local newspaper or on the evening news. Under Ethics Opinion 595, recording an
instrument in the public records will never, by itself, make it “generally known”. It follows that the same
should be true of Wills, Inventories and other documents filed with the court: They remain CCI, albeit
unprivileged CCI, the further disclosure of which would violate the DRs without some clear
authorization.

Compare, Restatement (Third) of Law Governing Lawyers §59, comment d, which says information is
"generally known"

if the particular information is obtainable through publicly available indexes and similar
methods of access. Information is not generally known when a person interested in knowing
the information could obtain it only by means of special knowledge or substantial difficulty or
expense.

In effect, the Restatement says an instrument recorded in the public records is “generally known” while
the Texas Ethics Opinion says that a recorded instrument is not generally known unless and until “some
members of the general public” actually know about it.

The Texas rule made sense years ago, when locating and viewing recorded instrument required a trip
to the courthouse and hours spent reviewing grantor-grantee indices, which weren’t always completely up
to date. In the era of the Internet and smart phones, when the average person can locate and download a
recorded instrument on their smartphone while waiting for their coffee order, the Texas rule seems
outdated. But it is the Texas rule.

At first blush, option B, telling Dora how to get a copy of the TODD from Real Property Records
website, seems appropriate. However, once you accept the premise — the rule — that the recorded TODD
is CCI which you are not allowed to disclose, telling Dora how to download a copy is like telling the
teenager next door “I’'m not allowed to buy beer for you but I will tell you the combination to the lock on
your dad’s garage fridge, where he keeps his beer.”

It’s just not that difficult to let Karen make the call. Option C is the best answer.
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6. DEED FOR DAUGHTER DORA #2

Same facts as above except Dora attended all your meetings with Karen, including the signing
conference, at which, per Karen’s instructions, you gave a copy of the signed TODD to Dora. When
Dora calls she explains “I’d like a file stamped copy to complete my files”.

Q 17. T/F: It is clearly OK to mail the file stamped copy to Dora.

Best Answer: Maybe

Discussion

Arguably, the analysis here would be the same as with Will’s daughter Brenda: Implied “re-
disclosure”, although giving her the page & volume information would actually be an initial disclosure of
that detail.

* ok ok

Q 18. T/F: In almost all of the above document and information request scenarios a representation
agreement could eliminate most if not all of the ethical problems.

Best Answer: True
Discussion

Obviously, a representation agreement authorizing the desired disclosures would avoid virtually all of
the complexity of the above scenarios.

D. Abuse

1. BAD CHARLES

Your client Dudley Manson instructs you to disinherit his middle child, Charles, explaining he learned
that when Charles works at home he’s been locking his 5 year old Josh in the laundry room for hours.
Dudley then says: “Don’t you dare tell anybody.”

Q 19. Do you blab about Charles’ abuse?

A. No, you should tell no one.

B. Yes, you should contact the Texas Department of Family and Protective Services and report
Charles’ conduct.

Best Answer: B

Discussion

DR 1.05(c)(4) permits you to reveal confidential information, including privileged information, if
necessary for you to comply with other law. In this case, the “other law” is Texas Family Code
§261.101(a), which provides:

A person having reasonable cause to believe that a child's physical or mental health or
welfare has been adversely affected by abuse or neglect by any person shall immediately
make a report [to any local or state law enforcement agency or the Texas Department of
Family and Protective Services].

Section 261.101(c) clarifies the irrelevance of attorney-client (and other) privilege:

The requirement to report under this section applies without exception to an individual whose
personal communications may otherwise be privileged, including an attorney, a member of
the clergy, a medical practitioner, a social worker, a mental health professional ... .

When you have information about abuse of an elderly person or a person with a disability, the “other
law” is Texas Human Resources Code §48.051(a), which has a slightly different rule:
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[A] person having cause to believe that an elderly person, [or] a person with a disability, . . .
is in the state of abuse, neglect, or exploitation shall ... immediately to [the Texas
Department of Family and Protective Services].

“Exploitation” is defined in Texas Human Resources Code §48.002(3) as

the illegal or improper act or process of a caretaker, family member, or other individual who
has an ongoing relationship with an elderly person or person with a disability that involves
using, or attempting to use, the resources of the elderly person or person with a disability,
including the person's social security number or other identifying information, for monetary or
personal benefit, profit, or gain without the informed consent of the person.”

Like the Family Code rule for reporting child abuse, the requirement to make a report under §48.051
“applies without exception to a person whose knowledge concerning possible abuse, neglect, or
exploitation is obtained during the scope of the person's employment or whose professional
communications are generally confidential, including an attorney, clergy member, medical practitioner,
social worker ... .” Texas Human Resources Code §48.051(c).

As with all exceptions under DR 1.05, the scope of revelation is limited. Only the confidential
information contemplated by the exception should be revealed, and then only to the appropriate recipient.
See Pollard v. Merkel, 114 S.W.3d 695 (Tex. App. 2003) for a discussion about limited scope of
exceptions under DR 1.05.

For additional information about reporting abuse see the Texas Department of Family and Protective
Services website: https://www.dfps.texas.gov/Contact Us/report abuse.asp

2. BAD DAMIEN

Your client Damien is married to Christina, a 55 year old quadriplegic wheelchair user. Damien is
Christina’s primary caregiver. Damien laments that caring for her is exhausting and confesses that when
she is being especially loud or demanding he’s been locking her in the laundry room for hours. Damien
then says: “Don 't you dare tell anybody.”

Q 20. Do you blab about Damien’s abuse?

A. You should tell no one.

B. You should contact the Texas Department of Family and Protective Services and report Damien’s
conduct.

Best Answer: B

Discussion
See above

k ok ok

Q 21. T/F: In both of the above Abuse scenarios a representation agreement could eliminate your
obligation to report the abuse.

Best Answer: False

Discussion
The duty to report abuse per the Family Code and Human Resources Code cannot be eliminated by an
agreement with the client.

E. [Potentially] Incapacitated Client; Guardianships

1. DECLINING EDWARD
Last month you began receiving calls and emails from your client Edward Lewis, who lost his wife a
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year ago. In each call/email he’s had very specific instructions for dramatic revisions to his Will that
were completely inconsistent with his previous instructions. Ed’s CPA and financial planner both call
you this week describing similar calls & emails from Ed and voicing their concerns about Ed’s mental
wellbeing.

Q 22. T/F: You should talk to Ed and try to assess his condition as best you can.
Best Answer: True

Q 23. T/F: If you think it’s appropriate you should contact Ed’s adult children to tell them what
you know of Ed’s condition and ask for their help.

Q 24. T/F: If you think it’s appropriate you should contact the named agent(s) in Ed’s Statutory
POA to tell them what you know of Ed’s condition and ask for their help.

Best Answer to Both of the above: True ... maybe

Q 25. T/F: Assuming you believe Ed still has sufficient capacity, you should try to persuade Ed to
take all reasonable steps possible to plan for his apparently imminent incapacity (new powers
of attorney, a revocable trust, etc.)

Best Answer: True

Q 26. T/F: If all else fails, and if you desire to do so, you may represent Ed’s adult child in a
Guardianship proceeding.

Best Answer: False

Discussion

Threshold observation: If you did not have an existing attorney-client relationship with Ed, then he
might already lack the requisite capacity to engage your services, in which case the answer to all the
above questions would be “False”, except for the last question (as discussed below).

Assuming you already have a valid attorney-client relationship with Ed, then without regard to his
mental condition, you must abide by his decisions regarding the objectives and general methods of the
representation. DR 1.02(a)(1). When you believe that your client is suffering from diminished capacity,
obviously, you must adapt to the new situation but your threshold obligation is to preserve a sense of
normalcy to the extent possible: You should attend to and respect your clients without regard to their
mental capacity. See DR 1.16(a):

(a) When a client’s capacity to make adequately considered decisions in connection with a
representation is diminished, whether because of minority, mental impairment, or for another
reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer
relationship with the client.

(emphasis added) See also Paragraph 5 to the Comment following DR 1.03:
5. If a client appears to suffer from diminished capacity, a lawyer should
communicate with any legal representative and
seek to maintain reasonable communication with the client, insofar as possible.

Even if the client suffers from diminished capacity, it may be possible to maintain some
aspects of a normal attorney-client relationship. The client may have the ability to
understand, deliberate upon, and reach conclusions about some matters affecting the
client's own well-being. ... Regardless of whether a client suffers from diminished capacity,
a client should always be treated with attention and respect.

(formatting and emphasis added) It follows that, to the extent you believe Ed has sufficient capacity, you
should try to persuade Ed to take all reasonable steps possible to plan for his apparently imminent

23



ToBlab or Not To Blab:
Attorney Client Privilege and Confidentiality Chapter 23

incapacity (new powers of attorney, a revocable trust, etc.

When your client’s diminished mental capacity poses a threat to their physical or financial wellbeing,
DR 1.16(b) gives you discretion in determining how best to protect your client’s interests:

(b) When the lawyer reasonably believes that the client
has diminished capacity,
is at risk of substantial physical, financial, or other harm unless action is taken, and
cannot adequately act in the client’s own interest,

the lawyer may take reasonably necessary protective action. Such action may include, but
is not limited to,

consulting with individuals or entities that have the ability to take action to protect the
client and, in appropriate cases,

seeking the appointment of a guardian ad litem, attorney ad litem, amicus attorney, or
conservator, or

submitting an information letter to a court with jurisdiction to initiate guardianship
proceedings for the client.

(formatting and emphasis added) And DR 1.16(c) substantially relaxes the rules of confidentiality to
facilitate the above:

(c) When taking protective action pursuant to (b), the lawyer may disclose the client’s
confidential information to the extent the lawyer reasonably believes is necessary to protect
the client’s interests.

(emphasis added)

(Note: The specific disclosure authorization in DR 1.16(c) should override the general disclosure
prohibitions in DR 1.05. At first glance DR 1.05(c)(4) seems to facilitate this conclusion but its wording
is unfortunate: It allows disclosures “[when] the lawyer has reason to believe it is necessary to do so in
order to comply with a court order, a Texas [DR], or other law.” (emphasis added) Strictly speaking, no
disclosure can possibly be necessary in order to comply with DR 1.16(b) because the actions authorized
by DR 1.16(b) and the disclosures authorized by DR 1.16(c) are both wholly discretionary. This paper
takes the position that the “necessary to comply” requirement of DR 1.05(c)(4) does not limit the
disclosure authorization of DR 1.16(c), and therefore offers “True” as the best answer the above questions
regarding disclosures to Ed’s advisors, etc.. But practitioners should be aware that DR 1.05(c)(4) might
restrict DR 1.16(c).)

Assuming DR 1.05(c)(4) is not a problem (as discussed in the preceding paragraph), it is appropriate
to discuss Ed’s condition with his adult children and named agent(s).

It is a problem to represent Ed’s adult child in a guardianship proceeding against Ed. DR 1.16(b)
authorizes submission of an information letter to the court in which a guardianship for the client may be
filed; it does not authorize lawyers to actually file for guardianships against their own clients. See DR
1.06(a) You would essentially be suing your own current client. Even if Ed were merely your former
client, you will likely have a conflict of interest under DR 1.09(a)(2), (3) (and Ed is in no condition to
consent)

Every lawyer dealing with a potentially incapacitated client should read the Comment following Rule
1.16. It offers thoughtful, practical advice for attorneys relying on this rule to serve their clients’ needs.

2. GOOD MARIA; BAD BOBBY
Client’s stepdaughter Marcia (successor agent in client’s Statutory POA) calls you because she
believes client’s son Bobby (initial, currently serving agent) is unduly influencing client and taking
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advantage of Client financially. She documents her belief with numerous cancelled checks and credit
card receipts.

Q 27. What are your options for doing something about bad Bobby?

A. You must contact the Texas Department of Family and Protective Services to report Bobby’s
exploitation of an elderly person.

B. You should contact your Client to discuss & confirm the allegations about Bobby’s behavior.

C. Ifyour Client agrees, you should get him so sign a new Statutory DPOA that eliminates Bobby as
the agent and names Marcia as new initial agent.

D. All of the above.
Best Answer: D

Discussion

As noted above, you must report elder abuse and you endeavor to preserve normalcy and protect
clients with diminished capacity (see Parts I[.D.1 and IL.LE.1). Thus, “all the above” actions are
appropriate — with a proviso.

If Client qualifies as a former client instead of an existing client, and if Marcia engages you to
represent Client in revising Client’s POA, you need to determine if this is at the request of Client. If not,
you might be committing improper solicitation. DR 7.03(b)(2) allows you to directly solicit a prior client.
But be careful about how you discuss the matter with your prior client. If you engage in overreaching,
you may violate DR 7.03. See discussions about overreaching in paragraphs 3, 4, and 7 of the Comment
following DR 7.03.

If Marcia pays for your services for the Client, be aware that Marcia in not entitled to receive
confidential information without client’s consent under DR 1.05(¢)(2). Furthermore, Marcia cannot have
any influence on your representation of Client. See DR 1.08(e) and DR 5.04(c).

3. AMELIA WITH A RECORD

Amelia consults with you about initiating a Guardianship application for her 58 year-old mother who
is suffering from early onset dementia. She brings a copy of her mother’s latest medical evaluation
which, she claims, confirms her mother’s lack of capacity. Amelia confides that she has a misdemeanor
theft conviction from fourteen years earlier. Nevertheless, she wants to be named as her mother’s
guardian. She assures you that she only wants to see her mother taken care of and will protect her
mother’s $1.5 million in assets.

How should you proceed with this potential new client (PNC)?

Q 28. T/F: It is appropriate to copy the medical evaluation of Amelia’s mother and to run a
background check on Amelia using the information she gave you before accepting her as a
client.

Best Answer: True

Discussion

The information provided by Amelia, a PNC, is to be kept confidential. It is reasonable to be sure that
she has no other criminal background. If you hire an investigator to look into Amelia’s background, then
you should have them sign a confidentiality agreement. Doing so should protect you from violating DR
1.05 if the investigator is deemed to be an employee of the law firm. See Rule 1.05(b)(1)(ii). A4lso see
Ethics Opinion 572 (approving the lawyer’s use of an independent contractor, such as a copy service, in
the furtherance of the lawyer's representation of the client if the lawyer reasonably expects that the
confidential character of the information will be respected).
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Q 29. T/F: It is appropriate to give a copy of the medical evaluation of Amelia’s mother to your
sister-in-law, an experienced psychiatrist, and ask for her thoughts on the mother’s mental
capacity, assuming you get your sister-in-law’s promise to keep the information confidential.

Best Answer: True

Discussion
This question is about the Health Insurance Portability and Accountability Act of 1996
(“HIPAA”): https://aspe.hhs.gov/reports/health-insurance-portability-accountability-act-1996

HIPAA is a federally mandated statute that applies to healthcare providers. For purposes of
this discussion, the important thing about HIPAA is that it requires the protection of so-called
“Protected Health Information” or “PHI”. According to the HIPAA Journal:

PHI includes health records, health histories, lab test results, and medical bills. Essentially,
all health information is considered PHI when it includes individual HIPAA identifiers.
Demographic information is also considered PHI under HIPAA Rules, as are many common
identifiers such as patient names, Social Security numbers, Driver’s license numbers,
insurance details, and birth dates, that when they are linked with health information become
HIPAA identifiers.

What is Considered PHI Under HIPAA? (Posted By HIPAA Journal on Jan 28, 2022),
https://www.hipaajournal.com/considered-phi-hipaa/ (emphasis added)

As attorneys, we need to know about HIPAA because Texas HB 300, passed in 2015,
expanded the application of HIPAA to lawyers, and their staff, who handle PHI. It is codified in
the Texas Health and Safety Code, Chapter 181, Medical Records Privacy:
https://statutes.capitol.texas.gov/Docs/HS/htm/HS.181.htm

Training requirements are outlined in Health and Safety Code §181.101. This means that law
firms handling any PHI should properly train any staff member who will be in contact with the
PHI; they should maintain records of the training in their offices.

The general rule is that a covered entity may not disclose PHI for other than permitted uses
and disclosures. Attorneys should only obtain PHI records through a proper release or a court
order. Violations can subject the covered entity to fines of up to $250,000 per breach. The OAG
is responsible for enforcement. See Health and Safety Code §181.201.

When Amelia gave you her mother’s medical evaluation you became subject to HIPAA &
Health and Safety Code Chapter 181. Your disclosure of those records to your sister-in-law the
psychiatrist is appropriate so long as you and she both comply with both statutes.

https://www.hipaajournal.com/what-is-texas-hb-300/ -- This gives a nice synopsis of Texas
HB 300 and its extension of HIPAA to additional covered entities, including the legal profession.

4. AMELIA PART 2

Your sister-in-law confirms that the medical evaluation confirms Amelia’s mother is unable to take
care of herself and her possessions. The background check finds no additional negative information about
Amelia. You agree to represent her.

Once you file the petition, you learn that Amelia’s estranged brother, Chad, lives in their mother’s
home and appears to have access to her financial accounts. Chad, a newly minted lawyer, files an answer
as their mother’s attorney. He then sends you notification that your client, Amelia, is not permitted to
have any communication with their mother unless he is also present.

How do you deal with your opposing counsel, Chad?
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Q 30. T/F: You should tell Chad that he cannot stop your client from communicating privately with
their mother.

Best Answer: True

Discussion

You may not communicate with an opposing party, who you know to be represented, about the subject
of that representation as per DR 4.02(a). Likewise, you may not encourage your client to do what you are
prohibited from doing. But Rule 4.02 does not impose a duty on you to discourage communication
between your client and the opposing party. See Paragraph 2 of the Comment to DR 4.02.

Q 31. T/F: It is appropriate for you to ask Chad to withdraw as attorney for their mother, noting
living in her home and accessing her accounts is a conflict of interest.

Best Answer: True

Discussion
Chad may be confusing his own interests with his mother’s interests, creating a conflict of interest
under DR 1.06(b)(2).

Q 32. T/F: It is appropriate for you to file a Motion to Disqualify Chad if he refuses to withdraw.
Best Answer: True

Discussion

The court is not required to find a violation of the TDRPC in determining whether it is appropriate to
grant the disqualification. The TDRPC are disciplinary in nature — they are the “minimum standards of
conduct below which no lawyer can fall without being subject to disciplinary action.” See Paragraph 7 of
the Preamble to the TDRPC. Also see Royston, Rayzor, Vickery, and Williams, LLP v. Lopez, 467 S.W.3d
494, 503 (Tex. 2015) and In re Meador, 968 S.W.2d 346, 350 (Tex. 1998).

Q 33. T/F: It is appropriate for you to tell Amelia to file a grievance with the State Bar against her
brother because of his conflict of interest.

Best Answer: Depends

Discussion

Although attorneys are obligated to report certain misconduct in accordance with DR 8.03(a), you
cannot use the disciplinary system as leverage in a civil matter. See DR 4.04(b)(1). If an attorney knows
of reportable misconduct, yet risks violating Rule 4.04, the attorney may wait to report the misconduct
after the civil matter is resolved. The statute of limitations for violations of the TDRPC is 4 years as per
Texas Rules of Disciplinary Procedure 17.06.

Q 34. T/F: Both you and Amelia should report Chad’s behavior with his mother to the Texas
Department of Family and Protective Services.

Best Answer: Depends

Discussion

DR 4.04(b)(1) also prohibits using the criminal process solely to gain advantage in a civil matter. If
there is a legal obligation to report elder abuse in a timely manner, then there is likely no violation of Rule
4.04 when reporting Chad’s behavior towards his mother/client. For a discussion on reporting criminal
activity during pendency of a civil matter, see Ethics Opinion 589.

F. After the Client’s Death

1. PRE-PROBATE DISCLOSURES TO NAMED EXECUTORS
You drafted Wills for Bob & Carol years ago; the sole executor in each Will is: the surviving spouse,
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otherwise their son Bobby, Jr., otherwise their daughter Marcia. Carol calls to tell you Bob died last
week.

Q 35. T/F: It’s OK to tell Carol she is the named executor and disclose all other provisions of Bob’s
Will to her.

Best Answer: It might be True but it’s uncertain

Discussion

What typically happens in this situation throughout Texas is known to virtually all estate planning
attorneys: The attorney offers their condolences and assures June that they’ll be there for her to provide
whatever services she wants. And the attorney tells June not to worry; she is the named sole executor
[and, typically, sole beneficiary], so she’ll be in charge.

What’s supposed to happen under Texas law and the TDRPC is almost impossible to know until the
factual details are confirmed and even then there’s room for disagreement because of the lack of direct
Texas authority: The TDRPC never once mention “deceased client” or the “estate” of a client/former
client. No Texas Ethics opinion appears to address this question.

TRE 503(c)(3) confirms that “The privilege may be claimed by ... a deceased client’s personal
representative”; and the courts agree that “the attorney-client privilege survives the client’s death and may
even be asserted by the client’s personal representative.” Morrison v. State, 575 S.W.3d 1, 26 (Tex.
App.—Texarkana 2019, no pet). See also, Stanton v. Gloersen, No. 05-16-00214-CV, 2016 WL 7166550
(Tex. App.—Dallas, Nov. 30, 2016, pet. denied); Swidler & Berlin v. United States, 524 U.S. 399, 404-08
(1998).

Thus, if Bob’s Will was privileged before his death it remains privileged after his death.

The next essential step is determining whether Bob and Carol were independent clients or genuine
“joint” clients. (This is the same “threshold issue” addressed in Question 6, Part I1.B.1, above.)

If they were joint clients, then the client formerly known as Bob & Carol, would seem to have been
replaced by the client (and/or former client and/or prospective client) Carol and the prospective client
Bob’s estate (which, of course, does not yet have a personal representative). And, logically, Carol,
individually, should have the same rights to “her” privileged CCI that she shared with Bob while he was
alive.

So confirming Carol’s status as named executor — and disclosing any other contents of the Will —
should be permitted if she and Bob were your joint clients.

If they were independent clients (which is likely if you had no written representation agreement for
their estate planning), your client Carol never had any rights to your client Bob’s privileged CCI (not
unless Bob authorized disclosure to her in a representation or other agreement). Bob’s estate now “owns”
the privilege but Carol is not yet the personal representative of his estate. (Note that even if Bob
disclosed the contents of his Will or other aspect of his estate planning to Carol, the “spousal privilege” of
TRE 504 means his disclosure to her would not necessarily have constituted a waiver of the privilege
under TRE 511 (voluntary disclosure waives privilege “unless such disclosure itself is privileged”. TRE
511(a)(1).)

As privileged CCI, Bob’s Will is very difficult to disclose ethically under DR 1.05. None of the
authorizations in DR 1.05(c) apply. (DR 1.05(c)(3) authorizes disclosure to the “client’s representatives”
but Carol has not yet been appointed as executor; and as discussed below it is arguable that a “personal
representative” qualifies as the “client’s representative” under DR 1.05.)

If you’re lucky you might discover that the privilege for the matter of Bob’s estate planning —
including the contents of his Will — was waived by Bob. A disclosure to Carol wouldn’t waive privilege
because of the spousal privilege (noted above). A “disclosure” after Bob’s death (or during his life
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without his consent) wouldn’t waive privilege because waiver generally requires a voluntary disclosure by
Bob. TRE 511(a). But if, perhaps, there is probative evidence that Bob gave a copy of his Will to his
accountant or a child, etc., then the privilege was likely waived and Bob’s Will likely became
unprivileged CCI.

If Bob’s Will qualifies as unprivileged CCI, DR 1.05(d) might be a solution; it provides:
(d) A lawyer also may reveal unprivileged client information:
(1) When impliedly authorized to do so in order to carry out the representation.

(2) When the lawyer has reason to believe it is necessary to do so in order to ... carry
out the representation effectively ... .

(emphasis added) Arguably, every testator impliedly authorizes disclosure of his Will to his named
executor. For all intents and purposes, every Will is an instruction letter to the executor for the
disposition of the testator’s property that must necessarily be disclosed to the executor in order to fulfill
the testator’s final wishes. The idea that any testator would make a Will and then tell their lawyer, “after
I’m dead don’t you tell my named executor that they’re my named as executor” seems utterly absurd.

The ACTEC Commentaries to MRPC 1.6 support the idea of implied authorization to disclose in order
to help implement the client’s estate plan:

A lawyer may be impliedly authorized to make appropriate disclosure of client confidential

information that would promote the client’s estate plan, forestall litigation, preserve assets,
and further family understanding of the decedent’s intention. Disclosures should ordinarily
be limited to information that the lawyer would be required to reveal as a witness.

See Philadelphia Bar Op. 2007-6 (2007), concluding that a lawyer who did estate planning for a decedent,
and knew his wish that his daughter receive no share of his estate, is permitted to disclose contents of
decedent’s will to daughter, even though it was not probated and is not public, if disclosure was impliedly
authorized. The opinion is notable because there existed no personal representative to authorize the
disclosure (the Will had not been probated).

See also PA Op. 97-66 (1997) (lawyer prepared a will for a woman who died; lawyer retained the
original; decedent’s husband was named executor but had refused to probate the will; conclusion: The
attorney has an absolute obligation to take steps to see that the will is given effect). This resonates with
DR 1.05(d)(2) (quoted above) authorizing disclosure of unprivileged CCI “[when] the lawyer has reason
to believe it is necessary to do so in order to ... carry out the representation effectively”. It is always
necessary to inform a named executor of their status in order for them proceed with the probate.

That said: The ABA Model Rules do not distinguish between privileged and unprivileged CCI;
instead, MPRC 1.6(a) simply allows the lawyer to “reveal information relating to representation of a client
[if] the client gives informed consent [or] the disclosure is impliedly authorized in order to carry out the
representation”. In Texas the “impliedly authorized” exception applies to only unprivileged CCI, which
significantly restricts the relevance of the preceding in Texas with regard to privileged CCI.

In short: The propriety of disclosure to Carol may be so obvious that no authority has wasted time
addressing it. Common sense may demand that the disclosure to Carol is impliedly authorized by the
simple reality that a named executor must know they’re a named executor in order to fulfill the testators
wishes by probating the Will. But all that said, no Texas ethics authority says it’s OK where the Will is
privileged CCI.

2. PRE-PROBATE DISCLOSURE TO NAMED SUCCESSOR EXECUTOR
Same facts as above except it’s Bobby who calls. He says his father Bob has died and his mother
Carol is completely incapacitated. He has some questions.
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Q 36. T/F: It’s OK to disclose to Bobby, Jr. (named successor executor) that you drafted Bob’s Will
and you have the original in your Will vault.

Best Answer: Maybe True
Q 37. T/F: It’s OK to disclose to Bobby, Jr. that he is the named successor executor, after Carol.
Best Answer: Very uncertain

Q 38. T/F: It’s OK to disclose to Bobby, Jr., Bob’s financial information from your old estate
planning file and discuss the chances that an estate tax return will be required.

Best Answer: Probably False

Discussion

Bobby, Jr., qualifies as a prospective new client and if he’s not already aware that you have the
original Will and that’s he’s a named successor, it seems very likely he hasn’t seen the Will or Bob’s
estate planning file, which increases the odds that Bob’s Will is still privileged CCI, having not been
disclosed to Bobby.

If Bob’s Will is unprivileged CCI then all the “impliedly authorized” arguments above favoring
disclosure to Carol are equally persuasive favoring disclosure to Bobby — if Carol really is incapacitated.

If Bob’s Will is privileged CCI, then disclosing it to Bobby is even harder to justify than disclosing it
to Carol (as discussed above).

Strictly speaking, the entire matter of Bob’s estate planning should be either all privileged CCI or all
unprivileged CCI. (See the discussion in Part .B.6.b above.) From that you might infer that each of the
above T/F questions should have the same answer. Not necessarily. Impliedly authorized disclosures are
permitted “in order to carry out the representation”. DR 1.05(d)(1). In my mind that translates to an “as
necessary” or “‘as appropriate” authorization. Thus, admitting to Bobby that you drafted — and possess —
the Will seems to be a very necessary initial step in the probate of Bob’s estate so the disclosure of those
facts seem very appropriate.

On the other hand, automatically taking the next step and disclosing to Bobby that he’s the successor
executor might or might not be appropriate, depending on what you learn from Bobby when he calls.
(And you should definitely be obtaining at least as much information from Bobby as you are revealing to
him.) For instance, if his claim about Carol’s incapacity is the least bit suspicious you might try to get
Bobby and Carol into your office together so that you can personally assess her condition. (If Bobby
says she can’t travel try to get her on the phone or on Zoom. A trip to her retirement home may be
warranted.) If she’s clearly incapacitated then tell Bobby he’s the named successor. If she’s perfectly
fine, you might even suggest that Bobby leave the room and continue the conference with Carol
(depending on Carol’s wishes).

In any event, disclosing Bob’s finances from years ago seems completely unnecessary to the task at
hand. The need for an estate tax return depends on Bob’s current assets.

Finally, at the risk of repetition, it would be highly advisable to verify Carol’s incapacity one way or
another before accepting Bobby’s assertion at face value.

3. DISPOSITION OF WILL OF DECEASED PERSON

Tharon is the attorney officing next to you in your executive suites, as well as a long time trusted
colleague and friend. She steps in your office and says “bad news, your client Frank has died. His son
Frank, Jr., the named executor, is a long time client of mine so he’s hired me to probate Frank’s Will,
which you apparently have in your Will vault. May I have the Will please?”

Q 39. What should you do with Frank’s original Will?
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A. Hand the Will to Tharon, the named executor’s attorney.
B. File the Will with the court clerk.
C. Either of the above is appropriate.

Best Answer: B

Discussion
This is another situation in which the existential and the paradigm typically have diverged for years.

Thirty years ago, when a trusted colleague asked for a Will in your possession under circumstances
similar to this scenario, it was expected etiquette, standard professional courtesy, to hand it over. To do
otherwise was generally considered unprofessional, haughty and even insulting.

But for more than 50 years (at least since the 1956 Probate Code) the above practice, however
dignified, has, arguably, defied Texas law. Estates Code §252.201(a) (the successor to Probate Code §75)
sets out the current version of the law:

On receiving notice of a testator's death, the person who has custody of the testator's will
shall deliver the will to the clerk of the court that has jurisdiction of the testator's estate.

The rule is absolute with no exceptions. But there is no requirement that the custodian of the Will
personally deliver the Will to the appropriate court clerk. They may ask their assistant to make the
deliver, and the assistant may hire a delivery service. It seems equally reasonable for the custodian to
entrust the attorney hired by the named executor to deliver the Will to the court. So under the Estates
Code, arguably, it is perfectly appropriate to give Frank’s Will to your colleague Tharon. (Certainly a
fellow member of the Bar is at least as trustworthy as the typical courier.

But the preceding analysis is flawed: The messenger will be your employee or an independent
contractor of yours, subject to your control, with a duty of confidentiality to refrain from perusing the
Will, if you hired them properly. But it seems quite disingenuous to view Tharen, an independent
licensed attorney, as nothing more than a courier subject to your supervision. Tharon will clearly be
reviewing the Will, in (arguable) violation of the DR’s. Under the TDRPC, Frank’s Will is CCI. And as
such, you are not permitted to disclose it — or deliver it — to any third party unless an exception allows you
to. And the one and only clearly applicable exception is DR 1.05(c)(4):

A lawyer may reveal confidential information ... when the lawyer has reason to believe it is
necessary to do so in order to comply with a court order, a Texas Disciplinary Rules of
Professional Conduct, or other law.

The safe thing to do with Frank’s Will is to file it per Estates Code §252.201.

If you’re committed to delivering Frank’s Will to your colleague Tharon, you could verify (or assume)
that Frank’s Will is unprivileged CCI (after all, how else would his son know he’s the named executor),
and then rely on the same “impliedly authorized” arguments used above to justify disclosure of Bob’s
Will to his named executor. But if you take this approach, you should do so knowing that you are
assuming some degree of risk under the TDRPC.

On the other hand, you could remind Tharon that, nowadays, we all e-File our probate applications
and then have a courier deliver the original Will to the court clerk once we have a cause number. You
could tell her to let you know when she has a cause number and then have your courier deliver the Will.
If she doesn’t move forward as quickly as you’d prefer, you could file the Will per Estates Code
§252.201.

4. SHARING COPIES OF PROBATED WILL—WITH 308 NOTICE RECIPIENTS
Bob’s Will has been admitted and after you’ve sent 308 notices with copies of the Will to all
beneficiaries, one of them, Susan, a competent adult, calls and asks “can you email me a PDF copy of the
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Will; I lost the paper copy you sent me”.
Q 40. T/F: It is OK to email a copy of the Will to Susan.
Best Answer: True

Discussion

DR 1.05(c)(4) gave you the ethical authority to deliver the Will because of your legal duty to do so
under Estates Code §308.002. The Estates Code does not impose a legal duty to re-deliver Wills to
careless beneficiaries who lose them, so under a very narrow reading of DR 105(c)(4) you lack the ethical
authority to re-deliver the Will.

To me, this is a bridge too far. An argument beyond the pale. I would email the Will to Susan.

5. SHARING COPIES OF PROBATED WILL—WITH OTHERS
Same facts as above but the call is from Debbie, who says “you sent a copy of Bob’s Will to my
mother Susan; she lost it; could you email a PDF copy of the Will to me, so she doesn’t lose it again?”

Q 41. T/F: It is OK to email a copy of the probated Will to Debbie even though she’s not entitled to
it under §308.002.

Best Answer: True, if you get consent from your client (the Executor)

Discussion

I am satisfied that Bob’s Will is no longer privileged. But I believe I have to assume it is still
confidential. (See II.C.5, above, discussing Dora’s TODD and the confidentiality of documents filed in
the public record.) I also believe that Bob’s executor is now the client whose confidences you must
protect and, therefore, the one with the right to authorize your disclosure of CCI.

If the executor of Bob’s estate authorizes it you may email the Will to Debbie.

k ok ok

Q 42. T/F: In all five of the above scenarios a representation agreement with your client (before
their death) could eliminate most if not all of the ethical problems.

Best Answer: True

6. JUDISDEAD; LET’S TALK

Laurey Williams, local probate litigator, calls to advise you that your Client Jud is dead; his Will has
been offered for probate but was contested and hasn’t been admitted, and she is representing the
Applicant/named executor in the Will. Laurey wants to talk to you about your meetings with your client.

Q 43. How should you respond to the Will proponent’s counsel’s informal request for Decedent
details?

A. Sorry Laurey, I’'m not telling you a thing. That info is privileged and confidential. Call me again
when your client is the personal representative.

B. Sorry Laurey, that’s privileged and confidential, the privilege belongs to the personal
representative, so I can talk to the Temporary Administrator pending contest but no one else.

C. Laurey, that’s privileged and confidential, but it’s OK to reveal confidential information when it
would be beneficial to the client, so sure, what would you like to know?

Best Answer: A

Discussion
First: I am not a trial lawyer. I am poorly versed in the rules that apply when a Will contest is
threatened or pending. So my answer to all three of the “Jud is dead” questions is “D: Call a qualified

32



ToBlab or Not To Blab:
Attorney Client Privilege and Confidentiality Chapter 23

probate litigator.”

A seems to be the closest-to-correct-answer. Never forget that the privilege and your duty of
confidentiality survive your client’s death. If ordered by the court you can talk as permitted by
DR 1.05(c)(4). Otherwise, there is no exception under the disciplinary rules.

Ethics Opinion 697.

B should be an acceptable answer; after all, the decedent’s personal representative “owns the
privilege”. Arguably, Ethics Opinion 697, published in June, 2023, supports the argument that disclosure
to the temporary administrator is permissible as a disclosure to the “client’s representative” under DR
105(c)(3). But in my mind aspects of the Opinion also muddy the waters.

In that Opinion Lawyer had represented Client as sole Trustee of an irrevocable trust; Client’s son
from his first marriage had sued Client for breach of fiduciary duty. The case settled. Client died 2 years
later. Widow (Client’s second wife) and the son became co-trustees of the trust and a dispute arose
between them regarding the settlement agreement. Client’s Widow also qualified as executor of Client’s
estate and in that capacity she requested Lawyer’s file from the original trust litigation, including
Lawyer’s confidential attorney-client communications. The Opinion concluded as follows:

Under these facts, Lawyer may reveal Client’s confidential information to Widow under Rule
1.05(c)(3), which allows a lawyer to reveal confidential information to the client’s
“representatives” unless otherwise instructed by the client. In the Committee’s opinion, a
client-designated executor qualifies as a representative upon appointment following the
client’s death. Cf. Tex. Estates Code § 22.031(a) (defining the term “representative” as
including an executor). Because Client had not instructed otherwise, Lawyer may reveal the
Client’s confidential information to the executor of Client’s Estate.

(emphasis added) Several aspects of the Opinion are either problematic or appealing, depending on your
perspective:

The Opinion clearly embraces the view that the executor is the decedent’s “representative” for
purposes of the DR’s but only if and when duly qualified. Thus, the Opinion does not support disclosures
to a named prospective executor.

Rather than extending to all varieties of personal representatives, the Opinion’s expressly states that a
“client-designated executor” qualifies as the deceased client’s “representative.” Does this mean that a
court designated administrator does not so qualify? Does this mean that an administrator designated by a
named executor or other person selected by the decedent per Estates Code §254.006 does not so qualify?
It certainly supports the argument that a Temporary Administrator Pending Contest does not so qualify
(even though I personally find that position unpersuasive). I prefer to presume that the Committee was
simply limiting its opinion to the facts before it and that, if asked the right question, the Committee would

opine that a court appointed administrator also qualifies as the deceased client’s representative.

The disclosure authority is permissive not mandatory; and the Opinion expressly states that “if Client
instructed Lawyer not to reveal confidential information to his wife/executor, Lawyer may not comply with
Widow’s request and ... should produce the confidential information to Widow only if ordered to do so by
a court.”

Without context, the excerpts from the Opinion in the previous two paragraphs seem very much at
odds with the both the idea that the personal representative of the estate “owns the privilege” and the
common practice of estate planning lawyers. (I cannot recall a colleague ever insisting on a court order as
a prerequisite to disclosing a deceased client’s CCI to the client’s executor or administrator.) The first
excerpt in particular — implying that it’s ethical to disclose to an executor, but not an administrator —
defies my understanding (and I choose to interpret it differently, as noted above). The second excerpt —
that disclosure authority is permissive and excludes information the client did not want disclosed —
initially seems easier to accept in light of the Opinion’s presumed facts:
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This opinion assumes that the confidential information from the prior representation does not
affect the estate or its administration. Whether a lawyer has an independent legal duty to
comply with an executor’s request for confidential information of the decedent that affects
the estate or its administration is a question of substantive law outside the purview of the
Committee.

The Opinion thus draws a distinction between CCI that affects the estate or its administration and all
other CCI and concludes that the executor has no right to the latter; the Lawyer is merely permitted to
disclose the latter if the Client has not instructed otherwise. Recall that the underlying dispute in the
Opinion concerned an irrevocable trust of which the deceased Client was trustee and the CCI at issue
presumably pertained to the deceased Client’s fiduciary duties and liabilities (not, e.g., to the deceased
Client’s individual properties and liabilities). The implicit conclusion of the Opinion is that CCI gathered
while advising an individual in their capacity as a trustee (or other fiduciary) does not affect the
individual’s estate after their death.

This conclusion troubles me because it seems to me that virtually all CCI could — potentially—“affect”
the deceased client’s estate. Moreover, as the CCI becomes more troubling and the client more likely to
have instructed non-disclosure (e.g., admissions of an extra-marital child or potential common law
spouse, illegally procured assets, breach of fiduciary duty, etc.) the more likely it seems the CCI will
“affect” the estate (e.g., claims by an alleged child or spouse, estate liability for the client’s improper
conduct, etc.), and the greater the executor’s need for the information.

7. JUD IS DEAD; YOU’RE BEING DEPOSED
Same facts except Laurey notices you for your deposition in the Will Contest.

Q 44. How should you respond to the Will proponent’s Notice for Deposition?
A. Attend the deposition and produce all documents requested.

B. Attend the deposition empty handed and refuse to answer all questions about your deceased client
on grounds of attorney client privilege.

C. Refuse to attend; tell Laurey everything you could possibly say is confidential and privileged.
Best Answer: B

Discussion

B seems the closest to correct. Although instead of attending empty handed, you might appear at the
deposition with the documents in a sealed envelope. But for the same reasons (and per the same DR)
discussed above, refuse to answer questions or turn over documents unless a court order instructing you to
do so is presented to you.

8. JUDIS DEAD; YOU’VE BEEN SUBPOENAED
Same facts except Laurey subpoenas you to testify in the Will contest.

Q 45. How should you respond to the subpoena to testify in the Will contest?
A. Testify, answer all questions and produce all documents requested.

B. Testify, answer all questions and produce all documents requested but only if the Temporary
Administrator consents on the record.

C. Appear in court but refuse to testify or produce the documents, citing your obligation of
confidentiality to your former client.

Best Answer: C

Discussion
C is correct, but you should be prepared to produce the documents and answer questions if the court
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orders you to do so. The exception to the confidentiality is the same as above. DR 3.04(d) requires you
to obey court orders unless you make an open refusal to obey on the ground that you believe there is no
valid purpose of the court order.

The “same deceased client” rule.

And, by the way, without regard to Ethics Opinion 697, the court will order you to produce your file
and testify at trial, because of the so-called “same deceased client” rule. Under TRE 503(d)(2):

[The attorney-client] privilege does not apply ... If the communication is relevant to an issue
between parties claiming through the same deceased client.

A Will contest is the paradigm example of parties claiming through the same deceased client. As
Jud’s estate planning attorney you will be subpoenaed by the contestant (or by the proponent, or by both);
you should probably assert attorney-client privilege; and the court will certainly order you to appear to
testify, file in hand.

The claimants need not claim under the Will for the 503(d)(2) exception to attorney-client privilege to
apply. So, for example, if the issue was Jud’s revocable trust or a beneficiary designation of his, the
exception should still apply. See, for example, In re Texas a & M-Corpus Christi Foundation, 84 S.W.3d
358 (Tex. App. 2002). In that case the decedent made a substantial inter vivos gift to the Foundation. Her
executor sued the Foundation alleging wrongful inducement and lack of capacity to make the gift. Thus,
the issue was between an inter vivos gift recipient and the estate (the executor); nevertheless, when
attorney-client privilege was asserted as a shield against the Foundation’s attempts to depose the
decedent’s prior estate planning attorneys, the court concluded that “the information the Foundation seeks
to discover is not covered by the privilege, but rather, is specifically excepted by rule 503(d)(3) [sic].” 84
S.W.3d @ 361.

(The court incorrectly cited the rule as 503(d)(3) instead of 503(d)(2). Also note that the case was
decided prior to a 2015 amendment to TRE 503(d)(2). The prior version, which the court applied,
provided that the privilege does not apply “[as] to a communication relevant to an issue between parties
who claim through the same deceased client, regardiess of whether the claims are by testate or intestate
succession or by inter vivos transactions". (emphasis added). If you’re claiming privilege you could
argue that the 2015 deletion of the italicized language indicates an intention to exclude claims by intestate
succession or by inter vivos transactions” from the exception. However, after moderate research I found
no case or commentary taking that position. In my view the deleted language was superfluous, its
removal having no substantive consequence.)

However, the sought CCI must be relevant to the issue between the parties, and the client through
whom they claim must be deceased. See In re Rittenmeyer, 558 S.W.3d 789 (Tex. App. 2018), the only
other Texas appellate case I’ve found that addresses TRE 503(d)(2). (The trial court in In re Durbin, NO.
03-16-00583-CV (Tex. App. Jun 16, 2017) addressed TRE 503(d)(2), concluding that estate-planning
documents were relevant to decedent’s capacity and were excepted from attorney-client privilege under
TRE 503(d)(2) but the appellate court never actually got to the substantive 503(d)(2) argument.

However, the trial court’s conclusion was cited favorably by the Rittenmeyer court, 558 W.S. 3d @ 793)
Rittenmeyer is required reading if you want to understand the :same deceased client” rule. The facts and
the procedural history are complicated but the opinion includes a good explanation of the “same deceased
client” rule.

In Rittenmeyer: Chris and Nicole were married. They had a prenup. Chris died. He named his
mother, Hedy, as his Independent Executor. Nicole was not a beneficiary under Chris’s last Will and did
not challenge the validity of that Will. The case revolved around the premarital agreement. The court
summarized the privilege issue as follows:

Nicole sought discovery of drafts of wills prepared after [Chris’s last] Will, trust documents
under which Chris was a beneficiary or grantor, and communications reflecting Chris’s
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intentions about providing for Nicole. Hedy objected to the discovery requests, asserted that

the information was privileged and beyond the scope of proper discovery ... . Nicole
[argued] that some of the responses and documents are excepted from privilege by [TRE]
503(d)(2) ... .

Specifically, Nicole argued below that the trust information "is relevant to the issue of
whether [Chris] provided a fair and reasonable disclosure of his property or financial
obligations, which is a basis for unenforceability of the Pre-Marital Agreement" under section
4.006(a)(2)(A) of the family code.

And she argued that the draft wills were relevant because Chris told her there was a
subsequent will that provided for her if he died. Nicole contended that if there is no
subsequent will, then the pre-nuptial agreement is unenforceable because Chris fraudulently
induced her to sign it. Nicole argued generally that the draft wills and communications are
not subject to the attorney client privilege because they are relevant to an issue between
parties claiming through the same deceased client under rule of evidence 503(d)(2).

558 S.W.3d @ 791 (formatting and emphasis added) The court ruled:

We conclude that Nicole did not establish that the privileged discovery was "relevant to an
issue between parties" and did not satisfy her burden to prove that the rule 503(d)(2)
exception applies.

Specifically, the court ruled that draft wills are not relevant to whether Chris executed a later will; and,
relevance being a requirement under TRE 503(d)(2), the same deceased client rule did not apply and the
draft wills remained privileged.

Regarding the request for discovery of communications between Chris’s mother Hedy and her
husband — both of whom were still alive — and their estate planning attorney, the court concluded that the
same deceased client exception does not apply “because the rule excepts the communications of a
‘deceased client,” and Hedy and her husband are not deceased clients.”

My takeaway from Rittenmeyer is threefold:

e The sought after CCI must be relevant to the competing claims through the deceased client.
e The sought after CCI must belong to that same deceased client.

o The issue between the parties must pertain to a claim through the deceased client not merely a
claim against the deceased client (such as a claim based on a premarital agreement).

G. Representing Fiduciaries

Commentators often refer to the “fiduciary rule” or the “fiduciary exception” to the attorney-client
privilege. I believe there are three fiduciary rules, that is, three situations in which a fiduciary might
argue that the attorney-client privilege protects communications with counsel:

1. When a beneficiary demands information.
2. When a successor fiduciary demands information.
3. When a co-fiduciary demands information.

1. MELISSA THE NOSEY TRUST BENEFICIARY

You have represented Harvey for many years regarding many matters. For the past 13 years you’ve
represented Harvey in his fiduciary capacity as trustee of a testamentary trust for his daughter Melissa.
She has sued Harvey for breach of fiduciary duty and noticed you for deposition. (Harvey always paid
you from trust funds for your fiduciary representation but since the suit he has personally compensated

you.)
Q 46. How should you respond to Melissa’s Notice for Deposition?
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A. Attend the deposition and produce all documents requested.

B. Attend the deposition empty handed and refuse to answer all questions about your representation
of Harvey on grounds of attorney client privilege.

C. Refuse to attend; tell Melissa’s attorney that everything you could possibly say is confidential and
privileged.

Best Answer: B

Discussion

These are the facts of Huie v. DeShazo, 922 S.W.2d 920 (Tex. 1996). According to the trial court, the
best answer would be A; specifically, the trial court ruled that the attorney-client privilege protected
communications between a trustee and the trustee’s lawyer only under the following circumstances:

1. alitigious dispute must exist between the beneficiary and trustee
2. the trustee has obtained legal advice to protect himself against charges of misconduct; and
3. the trustee has paid for the legal counsel without reimbursement from the estate or trust.

The trial court ordered the lawyer to answer questions relating to events before the date the suit was filed
and the trustee began personally compensating the lawyer.

Disagreeing with the trial court, the Texas Supreme Court ruled that

notwithstanding the trustee's fiduciary duty to the beneficiary, only the trustee, not the trust
beneficiary, is the client of the trustee's attorney. The beneficiary therefore may not discover
communications between the trustee and attorney otherwise protected under Texas Rule of
Civil Evidence 503.”

922 S.W.2d @ 921. Later the court clarified its ruling: “We thus hold that, while a trustee must fully
disclose material facts regarding the administration of the trust, the attorney-client privilege protects
confidential communications between the trustee and his or her attorney under Rule 503.” 922 SW.2d @
925. And in a footnote the court added: “a trustee does not violate the duty of full disclosure by invoking
the attorney-client privilege ... .” 922 S.W.2d @ 928.

2. MELISSA THE NOSEY ESTATE BENEFICIARY
Same facts as above except that Harvey is the executor of a decedent’s estate and he is being sued —
and you have represented him — in that capacity.

. : You should attend the deposition empty handed and refuse to answer all questions abou
Q 47. T/F: You should attend the d iti ty handed and refuse t 11 ti bout
your representation of Harvey on grounds of attorney client privilege.

Best Answer: True

Discussion
The Huie opinion does not say whether its rule applies to executors as well as trustees but I believe
that to be the case. I’ve certainly never seen any authority to the contrary.

3. ROGER THE NOSEY SUCCESSOR FIDUCIARY

You represented Sanwa Bank it its fiduciary capacity as trustee of an inter vivos trust for many years.
Sanwa resigned as trustee and your representation of Sanwa regarding the trust terminated. Roger, one of
the beneficiaries of the trust, became trustee. Roger has sued Sanwa for breach of fiduciary duty and
noticed you for deposition. (Sanwa always paid you from trust funds for your fiduciary representation but
since the suit he has personally compensated you.)

Q 48. How should you respond to Roger’s Notice for Deposition?

A. Attend the deposition and produce all documents requested.
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B. Attend the deposition empty handed and refuse to answer all questions about your representation
of Sanwa on grounds of attorney client privilege; but if the court subsequently orders you to do
so, you should answer all relevant questions and produce all relevant documents requested.

C. Refuse to attend; tell Roger’s lawyer that everything you could possibly say is confidential and
privileged.

Best Answer: B

Discussion
Although the best response to both Roger’s demand and Melissa’s demand in the preceding scenario is
the same, the rationale is entirely different.

Because of Huie the attorney-client privilege clearly protects a fiduciary’s communications with its
attorney from beneficiary demands: Claiming privilege when a beneficiary demands CCI is absolutely
the right thing to do and it is virtually certain the court will agree.

But there is no Texas case addressing whether the attorney-client privilege protects a fiduciary’s
communications with its attorney from successor fiduciary demands. So claiming privilege is simply the
prudent thing to do, and it is unclear whether the court will agree. If the court agrees, your refusal to
disclose CCI means you have behaved ethically. If the court disagrees and orders you to disclose
Sanwa’s CCI you may then do so ethically because of DR 1.05(c)(4).

This scenario is based on the facts of Moeller v. Superior Court, 69 Cal.Rptr.2d 317, 16 Cal.4th 1124,
947 P.2d 279 (Cal. 1997). In Moeller, the California Supreme Court held:

In summary, we conclude the power to assert the attorney-client privilege with respect to
confidential communications a predecessor trustee has had with its attorney on matters
concerning trust administration passes from the predecessor trustee to its successor upon
the successor's assumption of the office of trustee. Sanwa therefore has no privilege to
assert in opposition to [Roger’s] demand for production and inspection of documents.

Moeller does not create an exception to the attorney-client privilege. To the contrary, the court is clear
that the predecessor fiduciary’s communications with its lawyer retain their attorney-client privilege when
the predecessor ceases serving. The case simply identifies the current holder of the privilege, which is
always the currently serving fiduciary.

I cannot say whether a Texas court would follow Moeller. On one hand, Moeller was a 4-3 decision
with a vigorous dissent. And on the surface Moeller’s rule that the successor fiduciary can see the
predecessor fiduciary’s CCI appears to be inconsistent with Huie’s rule that a beneficiary cannot see the
fiduciary’s CCI. On the other hand, the California Supreme Court agrees with The Texas Supreme
Court’s Huie decision. See Wells Fargo Bank v. Superior Court, 91 Cal.Rptr.2d 716, 990 P.2 591, 22
Cal. 4th 201 (Cal. 2000), holding that a trustee may assert the attorney-client privilege against a
beneficiary seeking to compel the trustee to disclose its privileged communications with attorneys. The
Wells Fargo Bank court makes a good argument distinguishing the rights of beneficiaries from the rights
of successor fiduciaries.

For further reading, see:

o Jeffrey Watters, Hand Over The File Or Else: Does A Successor Fiduciary Control The Attorney-
Client Privilege?, REAL ESTATE, PROBATE, AND TRUST LAW REPORTER (Texas), Vol. 56, No. 1.

o  Morgan v. Superior Court of Orange Cnty., 233 Cal.Rptr.3d 647, 23 Cal.App.5th 1026 (Cal. App.
2018) (a provision in a trust instrument permitting a trustee to withhold documents from a
successor trustee violates public policy and is unenforceable).

o [n Re Estate Of Fedor, 811 A.2d 970, 356 N.J.Super. 218 (N.J. Super. 2001) (“Cases such as Huie
v. De-Shazo, 922 S.W.2d 920 (Tex.1996) concern the assertion of the attorney client privilege as
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between the trustee and a beneficiary. The court in Huie cited a variety of reasons why the trustee
may need to have a confidential relationship with the estate attorney, as against a beneficiary suing
the trustee or the estate. These rationales do not apply to the relationship between a former trustee
and a new trustee”).

4. JORDON THE NOSEY CO-FIDUCIARY

Pat, Sam and Jordan are co-trustees. Pat hires you, paying you from her personal funds, because she’s
wants to understand co-trustee liability. A year after you begin representing Pat Jordon sues Pat for
breach of trust notices you for deposition.

Q 49. T/F: You should attend the deposition empty handed and refuse to answer all questions
about your representation of Pat on grounds of attorney client privilege but if the court
subsequently orders you to do so, you should answer all relevant questions and produce all
relevant documents requested.

Best Answer: True

Discussion

Again, there is no Texas case on point. There are reasonable arguments on both sides (see Jeffrey
Watters’ article, cited above) but the only safe — and ethical — thing to do is to keep all Pat’s CCI to
yourself unless and until ordered to disclose by the court.

5. OUT OF CONTROL EXECUTOR

Your client is sole executor and sole residuary taker but the Will makes substantial pre-residuary cash
gifts. Your client fails to appear at the Show Cause hearing the Court set on account of his failure to file
an Inventory. The last text your client sent you said: “I don’t care what some stupid judge says, I’m not
filing an Inventory. And I’m not satisfying those cash gifts to my cousins, the whole estate is rightfully
mine.”

Q 50. T/F: You must counsel your client against violating his duties as executor; and if he does so
anyway you must try to persuade the client to take corrective measures.

Q 51. T/F: You may threaten to reveal CCI, including privileged CClI, if you believe it will prevent
the client from violating his duties as executor.

Q 52. You may reveal CCI to the extent you believe doing so is necessary to (i) prevent the client
from violating his duties as executor, or (ii) rectify the consequences of his violation of his
duties as executor (if he has already violated those duties).

Best Answer to all the above: True

Discussion

Under DR 1.02(c-e) an attorney cannot allow their services to be used by the client in furtherance of a
criminal or fraudulent act. The attorney must counsel their client against such an act. If the client
disregards the advice and commits the criminal or fraudulent act, then the attorney must try to persuade
the client to take corrective measures. The attorney may be permitted to reveal confidential information,
including privileged information, if they believe it’s necessary to prevent a client from committing a
criminal or fraudulent act as per DR 1.05(c)(7).

If the client has already committed the act, and in doing so, used the attorney’s services, the attorney
may reveal confidences, including privileged information, to rectify the consequences of the client’s act;
see DR 1.05(c)(8).

If the attorney is unable to persuade the client to do the right thing, then there is a conflict of interest
created by the client under DR 1.06(b)(2). Having a conflict of interest, the attorney is obligated to seek
withdrawal in accordance with DR 1.15(a)(1).
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If the court refuses to grant the withdrawal motion, DR 1.15(¢c) obligates the attorney to continue
representing the client, despite having good cause to withdraw.

If the court grants the withdrawal motion, the attorney must “’take steps to the extent reasonably
practicable” to protect their client’s interests as per DR 1.15(d). This includes giving the client their file
and returning any unearned fees. If the client asks for an accounting of the fees that were paid to, the
attorney must provide one in accordance with DR 1.14(b).

If the client paid a flat fee for the services, there must be an adequate determination of what portion of
the flat fee was not earned. That determination must be reasonable as per DR 1.04(a). There is no such
thing as a “non-refundable flat fee” under the DR. See Ethics Opinion 431, Ethics Opinion 611, and
Cluck v. Commission for Lawyer Discipline, 214 S.W.3d 736 (Tex.—Austin 2007, no pet.).
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