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PROBATE PROCEDURES AND ALTERNATIVES 2025

I. SOME PRACTICAL THOUGHTS ON THE UNCONTESTED DOCKET
Attorneys often approach the uncontested docket as almost an afterthought. Because it is uncontested, some
attorneys feel as though there is little risk in not being as thorough as preparing for a contested hearing or trial.
Several points suggest themselves:

- The prove-up of a will is often the first occasion a family will have to engage the services of an attorney.
Admittedly, the need to retain counsel is only semivoluntary, since there is often some economic driver creating
the need for administration.

- Itisa ‘gateway’ opportunity for lawyers to acquire long-term clients.

- One of the most insensitive comments that can be made within an individual’s hearing is that their case is a
“routine” matter. Probate is a part of the grief process and an opportunity for counsel to help guide the client
through a scary and unfamiliar journey. It is often the first (and maybe only) time a person directly participates
in the legal system.

- Probate administration is an exacting area. Because it is a code-based practice, it behooves the practitioner to
become familiar with the requirements of the Texas Estates Code and caselaw, as well as the specifics of the court
in which the estate is pending. Since probate is often on the cutting edge of societal evolution, frequently changes
in legislative and caselaw make careful attention to those changes in law and procedure crucial.

- Developing a set of reliable (and current) reference materials will help the practitioner to be better prepared and
the client to be better served.

Il. WHOM DO YOU REPRESENT?

An estate is not a legal entity that can sue or be sued. Price v. Estate of Anderson, 522 S.W.2d 690, 691 (Tex.
1975). As a result, an attorney does not represent the “estate,” but its personal representative.

Generally, an attorney hired by the executors or trustees to advise them in administering the estate or the trust
represents the executors or trustees and not the beneficiaries. Huie v. DeShazo, 922 S.W.2d 920, 924 (Tex. 1996);
Thompson v. Vinson & Elkins, 859 S.W.2d 617 (Tex. App.--Houston [1st Dist.] 1993, writ denied).

There is a danger, however, that the attorney for an executor or trustee could undertake to perform legal services
as attorney for one or more beneficiaries. If an attorney-client relationship is thereby created, whether expressly or
impliedly, then a duty would be created directly in favor of the beneficiary, and the beneficiary would have recourse
against the attorney for damages resulting from negligent representation. Vinson & Elkins v. Moran, 946 S.W.2d 381
(Tex. App. Houston 14th Dist. 1997, wr. dism.).

See Texas Disciplinary Rules of Professional Conduct Rule 1.06, Commentary to ABA Model Rules of
Professional Conduct (2004) Rule 1.7, example 27.

I1l. FREQUENTLY-USED PROBATE PROCEDURES
A. Probate of Will as Muniment of Title - Tex. Est.
Code §257.001-257.103

1. Just What Is A “Muniment”?

A. Defined - A muniment (from the Latin munimentum “fortification”) is documentary evidence indicating title
or ownership of an asset. "Muniments of title" are literally the written evidence with which a land owner
defends title to an estate. Black’s Law Dictionary 1019 (6th ed. 1990). Wellborn v. Carr, 1 Tex. 463 (Tex.
1846).

B. Examples — In addition to a Last Will and Testament, a muniment of title might include a death certificate, a
deed, a contract, a mortgage, a judgment or some other legal document used to prove title in a particular
person.

C. Modern Practice - The sole modern remnant of muniment practice in Texas is the process of admitting a will
to probate solely as a muniment of title. Such a proceeding is appropriate if there is no need for a formal
administration of an estate or for the appointment of a personal representative, but there is still a necessity to
transfer title to those who take under the decedent’s will.

See Tex. Est. Code 8§ 257.001 —257.103.
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A will admitted to probate as a muniment of title serves to act as a link in the “chain” of title that would otherwise
pass by intestacy by reason of the decedent’s death. Originally used to clear up title to any real or personal property,
an order admitting a will into probate as a muniment of title is now routinely used to transfer all estate assets under
certain limited circumstances.

2.  Qverview

Tex. Est. Code §257.102 provides that an order admitting a will to probate as a muniment of title “constitutes
sufficient legal authority for each person who owes money to the testator's estate, has custody of property, acts as
registrar or transfer agent of any evidence of interest, indebtedness, property, or right belonging to the estate, or
purchases from or otherwise deals with the estate, to pay or transfer without administration the applicable asset without
liability to a person described in the will as entitled to receive the asset.”

To utilize a muniment proceeding, there must be no legal necessity for a formal estate administration. On the
other hand, if more than four years have elapsed since the decedent’s death, a muniment of title proceeding can be
utilized to settle the estate.

3. Necessity For Administration

If debts exist at the time of decedent’s death which are not secured by real property (including, for example, a
credit card balance) the use of a muniment of title proceeding is not an option. The persons taking under the will may
wish to pay those debts with their own funds, saving the cost of a full administration. Once all unsecured debts are
paid, the applicant(s) can then truthfully state no debts are owed by the estate and proceed with the muniment
procedure.

Other situations which may indicate a necessity for administration might include: the need for court- approved
inventory to reflect a stepped-up basis of devised property in a taxable estate, the need to take legal action to collect
estate assets, the insistence of a stock transfer agent that they can deal only with a personal representative of the estate,
a requirement by a title company of letters testamentary to close on a real estate transaction, an insurance company
requiring a personal representative of an estate to receive insurance proceeds on the decedent’s life, the need to pursue
personal injury litigation for injuries resulting in the decedent’s death or the need to defend the decedent’s estate from
litigation because of injuries to others.

4.  Application
Tex. Est. Code §257.051 - An application to probate a will as a muniment of title must state the following to the

extent each is known to the applicant or can, with reasonable diligence, be ascertained by the applicant:

A. each applicant's name and domicile;

B. the last three numbers of each applicant's driver's license number and social security number, if applicable;

C. the testator's name, domicile, and, if known, age, on the date of the testator's death;

D. the last three numbers of the testator's driver's license number and social security number;

E. the fact, date, and place of the testator's death;

F. facts showing that the court with which the application is filed has venue;

G. that the testator owned property, including a statement generally describing the property and the property's
probable value;

H. the date of the will;

I.  the name, state of residence, and physical address where service can be had of the executor named in the will;

J.  the name of each subscribing witness to the will, if any;

K. whether one or more children born to or adopted by the testator after the testator executed the will survived

the testator and, if so, the name of each of those children;

L. that the testator's estate does not owe an unpaid debt, other than any debt secured by a lien on real estate; (see
“Medicaid Recovery Issues” below);

M. whether a marriage of the testator was ever dissolved after the will was made and, if so, when and from
whom; and

N. whether the state, a governmental agency of the state, or a charitable organization is named in the will as a
devisee.

If any matter above referenced is omitted from the application, the reason for such omission must be explained. Tex.
Est. Code § 257.051(b).
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5. Required Notice
Like an application for probate of will and issuance of letters testamentary, only posted notice is required. Tex.
Est. Code § 51.053. The court, however, has the discretion to require additional notice under Tex. Est. Code § 51.151.

6. Required Testimony

(Appendices D-2 & D-8 for suggested forms of prepared testimony in a muniment of title proceeding) - As with
most applications for probate, one witness, usually the applicant, will commonly give “Proof of Death and Other Facts”
testimony. However, any individual with personal knowledge of the facts (especially the attorney for the applicant)
may give the required testimony.

The Proof of Death required for a muniment of title is similar to that required for an application for letters
testamentary, except that no reference to the applicant’s qualification for letters is necessary. In addition, testimony
must be provided that there are no unpaid debts owing by the estate, excluding debts secured by liens on real estate.
Tex. Est. Code § 257.054 specifies the proof required. In addition, most courts will want testimony regarding Medicaid
funds (see below).

If the will is not self-proved, a subscribing witness or two witnesses familiar with the decedent’s signature will be
required to prove up the will. Tex. Est. Code § 256.153.

If the will is holographic, one or more disinterested witnesses, familiar with the decedent’s handwriting, will be
required in addition to the proof given by the Applicant. Tex. Est. Code § 256.153.

7. Medicaid Recovery Issues — Muniments Of Title And Medicaid Benefits -

Claims for Medicaid recovery in Texas are debts of the estate. If the decedent applied for and received Medicaid
benefits on or after March 1, 2005, then the Medicaid Estate Recovery Program (“MERP”) may have a claim against
the estate, preventing the use of a muniment proceeding. Therefore, the court must receive evidence at the hearing that
no such claims exists.

The evidence must take the form of one of the statements shown below. The statements should be included in: 1)
the Application to Probate Will as a Muniment of Title, 2) the Proof of Death and Other Facts, and 3) the Order
admitting the Will to Probate as a Muniment of Title.

A. Scenario One: No Benefits Received: If the decedent did not apply for or receive Medicaid benefits on or
after March 1, 2005, include the following statement:
“The Decedent did not apply for and receive
Medicaid benefits on or after March 1, 2005.”

B. Scenario Two: Benefits Received: If it is believed Medicaid benefits were in fact received, a certification
must be obtained from the Health and Human Services Commission (formerly the Texas Department of
Aging and Disability Services) who administers the Medicaid program in Texas.

The current required form is available at:
https://hhs.texas.gov/sites/default/files/documents/servic es/aging/txmerpcertificationform.pdf
The fax or mailing address is on the form.
When the Certification is received, it will indicate one of three possibilities:

1. Based on the Social Security Number provided, there is no pending MERP claim against the Deceased
Owner’s estate and the State of Texas does not intend to file a MERP claim against the Deceased Owner’s
estate.

If the certification indicates that “no claim is pending and the state does not intend to file a claim,” attach a copy of any
correspondence from HHS or its Contractor and include the following statement as specified above:

“The Texas Department of Health and Human Services has certified that no claim is pending and
the state does not intend to file a claim.”

2. There isa MERP claim filed against the Deceased Owner’s estate in the amount of $ , as evidenced by
the attached document.
3.  MERP intends to file a MERP claim against the Deceased Owner’s estate in the amount of $ .00.

If the certification indicates alternative B or C above, a Muniment of Title proceeding cannot proceed. A full
administration, either independent or dependent, may be required.

3
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8. Order

(Appendices F-2, F-4 & F-5) In addition to the information included in a standard order probating a will, a few
additional matters should be briefly addressed in the order probating a will as a muniment of title.

A

Recording the Will: the order should contain the following language:

“The Clerk of this Court is ordered to record the Will, together with the application for probate and the
testimony given in these proceedings, in the Judge’s Probate Docket of this Court.”

In 2009, the Probate Code (now the Estates Code) was amended to change all references to the court’s
“Minutes” to the “Judge’s Probate Docket. Make sure your forms are up to date.

Facility of Payment Language — The order should quote the statutory language indicating the legal effect of
the order:

“This order constitutes sufficient legal authority for each person who owes money to the testator's estate, has
custody of property, acts as registrar or transfer agent of any evidence of interest, indebtedness, property, or
right belonging to the estate, or purchases from or otherwise deals with the estate, to pay or transfer without
administration the applicable asset without liability to a person described in the will as entitled to receive the
asset.” Tex. Est. Code § 257.102.

C.

Listing of Property — Inappropriate — Title companies often request a listing of property pending sale in the
muniment order to give comfort to their title insurance underwriter. This inevitably leads to an attempt to
include an inventory of all estate assets into the order.

This amounts to an act of administration and is inappropriate. The will must be allowed speak for itself. If there is to
be no administration, the court cannot sign an order of distribution as in a dependent administration.

If it is necessary to have a determination of the distribution under the will, a suit for declaratory relief would be
the appropriate vehicle to obtain such a finding. See Appendix K-6 for an example of such an order probating a will as
a muniment of title and granting declaratory relief

D.

Specific Distributions — Inappropriate - Similarly, the order should not include language purporting to show
distributions of particular assets to specified persons, but should let the will speak for itself. If the will is
unclear as to which identified person should receive which assets, declaratory relief should be sought (see
below).

9. Affidavit Of Compliance

A.

Requirement - Tex. Est. Code § 257.103 requires that, unless expressly waived, the applicant to file a sworn
affidavit with the clerk within 180 days of the order admitting the will to probate as a muniment of title
stating specifically a) the terms of the will that have been fulfilled and b) the terms of the will that have been
unfulfilled. The reasoning behind the requirement of the affidavit is to make sure everyone who takes under
the will is aware of the proceeding, even if after the hearing.

Waiver Scenarios - The court may choose to waive this affidavit. Some scenarios in which the affidavit might
be waived include:

1. The applicant is the sole distributee under the will and appears in court to request the waiver of the
affidavit.

2. All distributees are the applicants or appear in open court.

2. Distributees who do not appear in open court have executed a waiver of appearance requesting the court
to waive the affidavit.

3. If all property passes to a trust and the applicant is the trustee.

4. If all property passing under the will is real property.

10. Default Issues:
If the will is being offered for probate as a muniment of title over four years after decedent’s death, several
additional matters must be considered.
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A. Citation or Waiver — In addition to the usual poster citation (Tex. Est. Code § 51.053), all potential intestate

heirs of the decedent (who are not applicants) must either be personally served with citation or file an affidavit:

1. waiving service of citation,
2. clearly stating they understand:

they are aware of the application to probate the decedent’s will as a muniment of title,

the affiant agrees to the application or does not object to it,

the Decedent’s property will pass to the Decedent’s heirs if the will is not admitted into probate,
the person offering the Decedent’s will for probate may not be in default for failing to present the
will for probate during the four-year period immediately following the testator’s death, and

e. theaffiant might otherwise be entitled to a different share of the estate if the will were not admitted
into probate. Tex. Est. Code §258.051.

cooe

The affidavit should be signed and sworn to before a notary. If the intestate heir does not sign the affidavit, he or she
should be personally served with citation. See Appendix C-2 for an example of such an affidavit.

B.

Attorney Ad Litem - If the current whereabouts of any of the heirs cannot be ascertained with reasonable
diligence, the court must order citation by publication (Tex. Est. Code § 202.052 — see discussion below) and
will appoint an attorney ad litem to protect the interests of the unknown heirs. If any of the intestate heirs is
a minor, the minor will have to be personally served and an attorney at litem will likely be appointed to
represent his interests. Tex. Est. Code § 258.052.

Proof: Lack of Default - The proof of death and other facts (and the testimony provided at the bench) must
additionally explain why the applicant was not in default for failing to present the will until after four years
from the decedent’s death. Tex. Est. Code § 256.003(a). Common scenarios include:

1. Belief that Further Action Unnecessary - The surviving spouse has control of the deceased spouse’s

unprobated will and is advised by counsel that probate is unnecessary. If, upon learning the will must
in fact be probated, the surviving spouse acts diligently, the more recent trend of cases is to excuse the
actions of the surviving spouse if prompt action is taken once the true situation is realized. Estate of
Hammack, 2016 Tex. App. LEXIS 3801 (Tex. App. Tyler, April 13, 2016, no pet.); Estate of Ozee,
2012 Tex. App. LEXIS 9690 (Tex. App. Texarkana 2012, no pet.); Estate of Allen, 2013 Tex. App.
LEXIS 5675 (Tex. App. Eastland 2013, no pet.).
However, if the surviving spouse had full knowledge of the legal effect of her inaction, default will
generally be found. In Ferreira v. Butler, 575 S.W.3d 331 (Tex. December 6, 2018), the Texas Supreme
Court held that the default of a decedent to timely probate a will was imputed to the Decedent’s personal
representative because the right of the personal representative could rise no higher than that of the
decedent. However, because the personal representative was also a beneficiary, the court remanded the
case to allow the beneficiary to probate the will in her individual capacity.

2. No Access to Will - The surviving spouse has control of the deceased spouse’s unprobated will, and
such fact is not discovered until after the surviving spouse’s death. The child of the testator is not in
default because either (a) he had no knowledge of the will or (b) the will was not in his control to probate.
Other examples of non-defaulting applicants would include a) a beneficiary under the will who did not
have control of the will during the four years after decedent’s death or b) the alternate independent
executor named in the will but who never had possession of the will.

3. BonaFide Purchaser - A purchaser under a contract of sale, acting in good faith and without prior notice
of the unprobated will may offer the will for probate as a muniment of title. Tex. Est. Code § 256.003(c).

Additional Proof: Potential Intestate Heirs Tex. Est. Code § 258.051 - A disinterested witness should be
utilized to prove up all of the potential intestate heirs to support the court’s finding that all of the potential
intestate heirs have waived notice or have been personally served.

The court can additionally, upon request, take judicial notice of the waivers or returns of citation.

Order: Mandatory Finding - The order in such a situation must also specifically include a finding that the
applicant was not in default for failing to probate the will within four years of decedent’s death.




Probate Procedures and Alternatives 2025 Chapter 4

11. Possible Declaratory Relief or Reformation/Modification?

A. Rationale - Because the will in a muniment proceeding must ‘speak for itself,” it must speak clearly. If the
will fails to sufficiently identify either the distributees or the property, there is no personal representative to
make such a determination. Tex. Est. Code § 257.101 permits the applicant to seek declaratory relief “If a
person who is entitled to property under the provisions of the will cannot be ascertained solely by reference
to the will or if a question of construction of the will exists.”

In addition, Tex. Est. Code 88§ 255.451 — 255.455 allow the court to modify or reform the terms of a will, similar to a
trust modification

B. Examples - of the need for declaratory relief would be where the will:

1. Imprecise Description - The will devises property to “my children,” but fails to identify the children.

2. Partial Intestacy - The will refers to specific items of property, but fails to have a residuary clause or
otherwise fails to provide for distribution of all property.

3. Scrivener’s Error — the will just doesn’t make sense because the scrivener put the wrong name in or a
similar glaring error.

The court can be asked to “fix” the will by identifying those persons who will take the property or what the Testator
intended the will to say.

C. Timely Application - A personal representative seeking to modify or reform a will under this section must
file a petition on or before the fourth anniversary of the date the will was admitted to probate. Tex. Est. Code
§ 255.451(a-1).

D. Proper Application and Notice - A request for declaratory judgment must be made upon proper application
and notice. Tex. Est. Code § 257.101.

Check with your local court as to how this new remedy will be administered.

12. A Second Chance? - Conversion of Muniment to Independent Administration

A. The Established Practice - For many years, courts had followed the practice of admitting a will to probate as
a muniment of title where there was no showing of necessity for administration, but allowing a subsequent
application for, and an order granting, letters testamentary if, within the four-year period for administration,
it became evident there was a necessity fort administration. Most judges felt the previous allegation of “no
necessity for administration” was to be examined according to the situation at the time of the initial filing
and that, as long as the four-year mark had not passed, a changing fact situation could justify the subsequent
grant of letters

B. Inre Jacky and Squyres: Hard Facts/Bad Law — In 2016, the Houston First District Court of Appeals handed
down an opinion in In re Jacky and Squyres, 506 S.W.3d 550 (Tex. App. Houston 1° Dist., August 9, 2016,
no pet.) which held that the order admitting a will to probate as a muniment of title was a final, appealable
order, effectively closing the door to any possibility of a later opening of an administration. Apparently, one
of the distributees did not want their handling of the estate assets examined too closely.

C. The Second Chance - A Legislative Workaround — In the 2019 legislative session, as a part of the State Bar
of Texas Real Estate, Probate and Trust Law Section’s legislative package, the following provisions were
included, adopted and passed into law:

1. Tex. Est. Code § 257.151 - admission of a will as a muniment does not preclude the subsequent
appointment of an executor or administrator, so long as the application is filed within the original time
frame for opening administrations, or the court otherwise finds administration necessary (per Tex. Est.
Code § 301.002(b)).

2. Tex. Est. Code § Sec. 257.151 - The deadline for granting letters, for giving notice to the beneficiaries,
and for filing the affidavit or certificate of that notice will then run from the date of qualification rather
than the date the will was originally admitted to probate.
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B. Creation of Independent Administration by Agreement
1. Testate Estates
Tex. Est. Code § 401.002

A. Will Fails to Provide for Independent Administration - Tex. Est. Code § 401.002(a) - most often seen in:

1. Scrivener fails to make adequate provision for independent administration.
2. Wills drafted and executed outside of Texas in a state where independent administration is not available.
3. Holographic wills drawn by lay persons.

B. No Named Executor Can Serve - Tex. Est. Code § 401.002(b)

=

Will fails to name an executor.
2. All persons designated to act as the independent personal representative are either:

a) dead,

b) disqualified,

c) unwilling to serve, or
d) otherwise unavailable.

2. Intestate Estates
Tex. Est. Code 8401.003 - Where the decedent died without a will.

3. Procedural Requirements

A. All of the distributees of the decedent must agree on:

1. The advisability of having an independent administration;

2. Collectively designate in the application for probate of the decedent’s will the executor named in the
will to serve as independent executor; and

3. Request in the application that no other action shall be had in the probate court in relation to the
settlement of the decedent’s estate other than the probating and recording of the decedent’s will and the
return of an inventory, appraisement, and list of claims of the decedent’s estate. Tex. Est. Code §§
401.002(a), (b) or request independent administration without the probate of a will. Tex. Est. Code 8§
401.003(a).

4. Inan intestate estate or where the decedent’s will fails to properly authorize the personal representative
to sell real property, if the distributes who are to receive any interest in the real property should
specifically request the court to grant the independent personal representative general or specific
authority regarding the power to sell property. Tex. Est. Code §8§ 401.006.

B. All distributees execute a “Waiver, Joinder and Designation” (Tex. Est. Code § 401.004(b)) (Appendix B)
whereby they:

Waive service of citation,

Enter an appearance in the proceeding,

Indicate their joinder in the application,

Collectively designate an individual to serve as the independent personal representative, and
If desired, grant a power of sale to the independent personal representative.

agrwbdE

C. The method of indicating consent in the agreement may differ, depending on the situation of the distributee:

1. If a distributee is an incapacitated person, the guardian of the person of the distributee may sign the
application on behalf of the distributee. Tex. Est. Code § 401.004(c).

2. If an incapacitated distributee has no guardian of the person, the probate court may appoint a guardian
ad litem to make application on behalf of the incapacitated person. Tex. Est. Code § 401.004(c).
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3. If the incapacitated distributee is a minor with no guardian of the person, the natural guardian or
guardians of the minor may consent on the minor’s behalf if there is no conflict of interest. Tex. Est.
Code § 401.004(c).

4. If the decedent’s will creates a trust or devises property to a trustee of an inter vivos or pour-over trust,
the trust beneficiaries entitled to receive trust property outright on the decedent’s death and the primary
income beneficiaries shall be considered to be the distributees on behalf of the trust for purposes of
joining in the agreement without the consent or agreement of the trustee or any other trust beneficiary.
Tex. Est. Code § 401.004(d).

5. If the trust beneficiary who is considered to be a distributee is an incapacitated person, the trustee or
cotrustee may file the application or give the consent, provided the trustee or co-trustee is not the person
proposed to serve as the independent executor. Tex. Est. Code § 401.004(d).

6. If alife estate is created either in the decedent’s will or by law, the life tenant (determined as if the life
estate were to commence on the date of the decedent’s death) shall be considered to be the distributee
for purposes of joining in the agreement without the consent or approval of any remainderman. Tex. Est.
Code § 401.004(e).

7. If the decedent’s will contains a survival provision, then, for the purposes of determining who shall be
the distributee, it shall be presumed that distributees living at the time of the filing of the probate
application survived by the prescribed period. Tex. Est. Code § 401.004(f).

8. A presumption will apply that no distributee will subsequently disclaim any portion of the distributee’s
interest in the decedent’s estate. Tex. Est. Code § 401.004(9).

9. Ifadistributee who survives the decedent subsequently dies and the distributee’s share of the decedent’s
estate becomes payable to the distributee’s estate, the deceased distributee’s personal representative may
sign the application for independent administration of the decedent’s estate. Tex. Est. Code §
401.004(h).

4. Heirship Determination

In a court-created independent administration in an intestate estate, a formal determination of heirship must first
be accomplished to formally determine that all of the Decedent’s beneficiaries are before the court to consent to the
creation of an independent administration. Tex. Est. Code § 401.003(b).

5. Bond

If a decedent's will does not contain language directing that no bond or security be required of a person named as
executor, the court may waive the requirement of a bond if all of the distributees of the decedent agree to the waiver
of bond unless the court finds that it would not be in the best interest of the estate. Tex. Est. Code § 401.005. The
waiver of bond is within the discretion of the court, but the judge is not subject to potential personal liability under
Tex. Est. Code § 351.354 for failure to properly supervise the estate by not requiring a bond. Tex. Est. Code § 401.007.
In some instances, it may be advisable to bond to protect creditors.

6. The Order
The order will generally track an order probating a will and authorizing issuance of letters testamentary.
Additionally, it should:

A. Reflect the existence of the agreement among the distributees and the nature of the agreement;
B. Make a specific finding that “independent administration is in the best interest of the estate.” Tex.
Est. Code 88 401.002(a), (b), 401.003(a);

Comment: Determining the “Best Interest” of the Estate: In evaluating whether independent administration would truly
be in the best interest of the estate, a number of factors might be considered:

a) Whether the proposed independent executor or administrator is a step-parent of minor distributees, who
may live with the former spouse of the decedent and who may be several states away from the location
of the administration.

b) Whether a potential step-parent personal representative owns all or the bulk of any cash or cash
equivalents by joint tenancy with right of survivorship and the estate will contain only illiquid assets.

c) Whether a step-parent personal representative can deal impartially with the division of the estate
property where property characterization issues will be crucial in the division of the estate property.

8
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d) Ifthe estate is financially insolvent, whether the estate would be better served with the creditor protection
mechanisms of a dependent administration.

e) Whether a legally-complex estate administration can be adequately handled by an unsophisticated
personal representative.

Deal with the issue of bond. (see discussion above); D. In an intestate estate or where the decedent’s will
fails to properly authorize the personal representative to sell real property, the court may grant the
independent personal representative general or specific authority regarding the power to sell property that
may be consented to by the beneficiaries who are to receive any interest in the real property. Tex. Est. Code
88§ 401.006.

Practice Tip: put a ‘consent-to-sell clause’ in the waiver by the beneficiaries.

C. Proceedings to Determine Heirship

Checklist: Determination of Heirship (*local practice varies)

1.

o arwndE

Nook~w

11.
12.
13.
14.

Draft Pleadings, e-Sign & e-File, pay applicable fees*.
A. Cover Letter to clerk/Filing Instructions -

Request issuance of citation.

Order/Pre-Pay for additional copies of Proofs of Death.
Order/Pre-Pay for certified copies of the Order.
Arrange to pick up or have documents mailed.

Other requests.

B. Application for Determination of Heirship.
C. Other documents relating to initial filing
D. Proposed Proofs of Heirship Facts (See #8 below for pre-filing completed documents).

Applicant.
Disinterested Witnesses.

E. Proposed Judgment Determining Heirship (See #8 below for pre-filing completed documents). 2. Make
Deposit for Ad Litem Fee: $450.00.*

Court makes Ad Litem Appointment.

Clerk posts citation.

Obtain citation from clerk and arrange for citation by publication (including posting on OCA website).*
Ad Litem begins investigation, files Answer.

Attorney requests setting (after Ad Litem has had time to investigate and file Report).*

A. e-Serve Ad Litem with setting notice.
B. Confirm setting with court by e-mail.

Complete & e-File completed hearing documents (Proofs and Order) (court and date of hearing/signing filled
in) in advance of hearing date.*

e-Serve attorney ad litem with copies.

Obtain service of required citations or obtain waivers per Tex. Est. Code Ch. 202. The age at which a minor
can waive citation in an heirship proceeding has been raised from 12 to 16.

Obtain Publisher’s Affidavit and copy of citation by publication and OCA Affidavit.*

e-File Publisher’s Affidavit, copy of citation by publication and OCA Affidavit.*

e-File Affidavit of Notice by Applicant or Certificate by Attorney.

Ad Litem files Report.* 15. Attend and participate in hearing:
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Case called,

Witnesses sworn,

Testimony of applicant,

Testimony of disinterested witnesses,

Ruling of court,

Witnesses Execute Proofs of Heirship Facts,

Judge signs Judgment Determining Heirship, and

Clerk certifies copies of Judgment Determining Heirship.

IOTMMOUOW>

16. Ad Litem submits Fee Appl.*
17. Court reviews and acts on Ad Litem Fee Application and discharges Ad Litem.
18. Attorney picks up copies/ certified copies from clerk.

1. General Comment: Heirship Prove-Ups

A. Proving up the Obvious - In most cases, the heirship of a deceased person is relatively obvious. Proving up
the case is merely a matter of verifying otherwise straightforward family history facts. In other cases, the
existence of heirs will not be disclosed, either from ulterior motives or honest ignorance. In yet other
situations, the existence of heirs “on the other side of the family” is simply a mystery.

B. Mystery Case - If it appears that there are heirs whose very existence as well as whereabouts are unknown,
someone will need to act as a genealogist/skip tracer. See Ad Litem Manual Appendix E: “Investigator’s
Checklist.”

C. Burden of Proof - Obviously, the applicant has the burden of proof and task of the ad litem is to exercise due
diligence and provide due process for the heirs whose identity or location is unknown or are incapacitated. It
is not the job of the ad litem to duplicate all efforts made by the attorney for the applicant.

If the fact situation is such that there are heirs whose whereabouts or identities are unknown, it is crucial that the court
be kept up-to-date on the activities of the attorneys and help coordinate the research efforts. Excess time spent by the
ad litem may quickly grow to unreasonable levels.

Caveat: Anyone trying to suppress information regarding the “black sheep” of a family will, of course, present all
attorneys and the court with a well-concocted story of a *happy family’ - minus the black sheep. Truly disinterested
witnesses must be consulted.

2. Statutory Basis For Heirship
PROCEEDINGS - Heirship is the relationship between an intestate Decedent (a person who dies owning or
entitled to property and who leaves no will, or whose will fails to effectively dispose of all of that person’s property)
and an Heir (the person designated by the applicable Laws of Descent and Distribution to receive the property). Tex.
Est. Code § 202.002.

3. Scope
“Heirship determinations” may be performed by the court in a number of situations. For a more developed

discussion of heirship determination, see “The Intestacy Manual” on the website for Tarrant County Probate Court
One. For purposes of this paper, heirship determination is considered in the context of a courtcreated independent
administration in an intestate situation, Tex. Est. Code § 401.003.

4. What It Is And What It Is Not

A. A determination of heirship is:

1. the application of the laws of descent and distribution to a given set of facts concerning the family history
of the decedent. Tex. Est. Code Ch. 201.
2. astatement of the effect of the statutes on a given configuration of heirs to declare:

a. who are a decedent’s heirs and only heirs, Tex. Est. Code § 202.201(a)(1).
b. the respective shares and interests of the heirs in the decedent’s property, Tex. Est. Code §
202.201(a)(1).

10
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7.

B. A determination of heirship is not:

1. adetermination of the existence or nonexistence of property in the Decedent’s estate. That is the purpose
of an inventory and appraisement in an estate administration. Tex. Est. Code § 309.051.

2. acharacterization of the community or separate nature of the property in the estate.

3. apronouncement of the effect of other laws such as:

a. disclaimers (see below) or
b. assignments or settlement agreements among the parties to vary the effect of the laws of descent
and distribution (other than as above).

C. Ausuit for declaratory relief pursuant to Chapter 39 of the Civil Practice and Remedies Code is the appropriate
vehicle for requesting the court to take cognizance of these other matters and for determining their effect in
light of the laws of descent and distribution and the particular facts of the decedent’s marital and family
history. Tex. Civ. Prac. & Rem. Code Ch. 39.

Items To Consider Before Filing Application To Determine Heirship

A. Has the County Clerk’s Will Depository been checked to see if a will was deposited?

B. Are there existing copies of wills so that Tex. Est. Code 88§ 256.054, 256.156 & 256.203 ("Will Not Produced
in Court”) might be followed?

C. Have more than four years passed? Tex. Est. Code § 256.003. By complying with the additional notice
requirements of Tex. Est. Code § 258.051, it might be possible to get a will admitted to probate after four
years.

D. Wills or trusts with Partial Intestacies: Join heirship with Muniment of Title proceeding — virtually required
where the will must speak for itself, but cannot speak to everything in the estate. Tex. Est. Code §
202.002(2)(a).

Jurisdiction

A. County Courts - The County Court, sitting in probate, has exclusive original jurisdiction to determine
heirship. TPC § 32.002(a).

B. Statutory County Courts - In counties with one or more statutory county courts, pursuant to Tex. Est. Code
832.002(b) and depending on the statute creating each court, such courts may have original probate
jurisdiction in conjunction with the county court.

C. District Courts - District Courts have no original jurisdiction to determine heirship, but in actions involving
real property titles, the district court may, in a non-probate case, assume jurisdiction and determine the heirs
of a decedent. Estate of Torrance v State, 812 S.W.2d 393 (Tex. App. El Paso, 1991, no pet.). Estate of
Maxey, 559 S.W.2d 458 (Tex. Civ. App Texarkana, 1977, writ ref nre). (Trespass to Try Title). Trevino v
Lerma, 486 SW2d 199 (Tex. Civ. App Beaumont 1972, no pet.) (Suit to set aside deed from decedent).

D. Statutory Probate Courts - Statutory Probate Courts have all jurisdiction necessary to hear all matters of
administration, as well as any matters appertaining to or incident to the estate. Tex. Est. Code § 32.002(c).

Venue

A. General - Venue for an heirship proceeding:

1. if an administration is pending on the decedent’s estate, in that county. Tex. Est. Code § 33.004 (a)(1).
2. a. if the decedent died intestate, or

b. there is no administration of an estate pending, or

c. atrustee seeks to determine heirship to distribute trust assets, in the county in which venue would
be proper for commencement of an administration of the decedent’s estate (above). Tex. Est. Code
§ 33.004 (a)(2).

B. Decedent under a Guardianship - If the deceased:

11
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N

was under a guardianship on the date of death,

died intestate, and

there is no administration pending of the estate of the deceased ward, venue to determine the deceased
ward’s heirs is in the probate court in which the guardianship was pending on the date of the ward’s
death. Tex. Est. Code § 33.004 (b).

C. Separate Proceeding - Further, the heirship proceeding for a deceased ward must be filed as a separate

proceeding and not as a part of the guardianship proceeding. Ibid.
D. Transfer of Proceedings - If, after an heirship proceeding is filed, the decedent’s will is admitted to probate

elsewhere or an estate administration is granted, the heirship proceeding is required to be transferred to that
other county. Tex. Est. Code §8 202.101-202.103.

8. The Application
The pleading initiating the proceedings. Tex. Est. Code § 202.005. (Appendix K-1)

A. Persons Authorized to File - Tex. Est. Code § 202.004. The following may file an application to determine

heirship:

1. the personal representative of the decedent’s estate,

2. aperson claiming part of an estate,

3. asecured creditor of the decedent,

4. the guardian of the estate of a deceased ward, 5. a party seeking the appointment of an independent

5.

administrator under Section 401.003; or
the trustee of a trust holding assets for the benefit of a decedent.

B. Standing - The party bringing the application must be able to demonstrate that they “skin in the game’ by
being one of the persons enumerated above or by showing they are a ‘person interested in the estate.” Tex.
Est. Code § 22.018(1).

1.

Applicable in Both Will Contests and Heirships - A mere interloper has no more right to intervene in
the administration of a decedent's estate than he does in the admission of a decedent's will to probate.
Allowing uninterested strangers to interfere in the administration of a decedent's estate by merely
alleging a factual scenario that, if true, would qualify them as ‘interested persons' is repugnant to the
public policy of this state. Sheffield v. Scott, 620 S.W.2d 691, at 693 (Tex. App. Houston [1st Dist.]
1981, writ ref'd n.r.e.); Womble v. Atkins, 331 S.W.2d 294 (Tex. 1960). The same fundamental
principle that bars an uninterested party from interfering in the probate of a will is equally important in
the area of estate administration. A & W Industries v. Day, 977 S.W.2d 738, 742 (Tex. App. Fort Worth
1998, no pet.). These same principles were specifically recognized as applicable in heirship proceedings
by Estate of Armstrong, 155 S.W.3d 448, 452-455 (Tex. App. San Antonio 2004, no pet.).

Motion In Limine - The proper procedure to follow on the issue of standing of a contestant is to try the
issue separately in an in limine proceeding and in advance of a trial on the issues. Sheffield v. Scott,
above; Womble v. Atkins, above.

Non-Jury Hearing - A hearing on a motion in limine proceeding is typically conducted before the court
without a jury. Id.; see also Estate of Hill, 761 S.W.2d 527, 52829 (Tex. App. Amarillo 1988, no writ).
(But see Estate of Armstrong, contra, below.)

But a Right to a Jury on the Issue - These same principles were specifically recognized as applicable in
heirship proceedings. Estate of Armstrong, 155 S.W.3d 448, 452-455 (Tex. App. San Antonio 2004, no
pet.). There, the contestant claimed to be the common law wife of the decedent. (see discussion below
on informal marriage.) The appeals court noted that the Contestant had the right to a trial by jury on the
issue. See Tex. Est. Code § 55.002: “In a contested probate or mental illness proceeding in a probate
court, a party is entitled to a jury trial as in other civil actions.”

Res Judicata? — The Beaumont court of appeals, in In re Evans' Estate, 198 S.W.2d 743 (Tex. Civ. App.
Beaumont 1946, no writ), held that the trial court’s denial of an application for letters of administration
(based on a ruling that the Contestant was not related to the deceased and had no interest in the estate)
was res judicata as to the contestant’s attempted intervention in the heirship proceeding of the same
decedent’s estate.
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6.

Must Not Be a Collateral Issue - It is important to note that in Evans’ Estate, the exact issue was found
to have been litigated, but in Berger v. Kirby, 135 S.W. 1122, 1126 (Tex. Civ. App. 1911), aff'd 153
S.W. 1130 (Tex. 1913), the res judicata argument was rejected where the earlier finding regarding any
lack of relationship was not actually litigated and included only as a collateral finding. To be res judicata
and work judicial estoppel, the issue must not be merely collateral to the issue in question. In re Evans'
Estate, 198 S.W.2d at 746. Accord, Estate of Armstrong, 155 S.W.3d at 455. (Contestant’s status as a
surviving spouse at an in limine hearing was a collateral matter and was not conclusive for purposes of
the heirship proceeding and could not bar Contestant’s right to a jury trial on the issue of her status.)

C. Requirements of Application - Tex. Est. Code § 202.005 - The application must include the following:

1.

the decedent's name and date and place of death; 2. the names and physical addresses where service can
be had of the decedent's heirs, the relationship of each heir to the decedent, whether each heir is an adult
or minor, and the true interest of the applicant and each of the heirs in the decedent's estate or in the
trust, as applicable; 3. if the date or place of the decedent’s death or the name or physical address where
service can be had of an heir is not definitely known to the applicant, all the material facts and
circumstances with respect to which the applicant has knowledge and information that might reasonably
tend to show the date or place of the decedent's death or the name or physical address where service can
be had of the heir; 4. a statement that all children born to or adopted by the decedent have been listed;

5. astatement that each of the decedent's marriages has been listed with:

the date of the marriage;

the name of the spouse;

the date and place of termination if the marriage was terminated; and

other facts to show whether a spouse has had an interest in the decedent’s property;
whether the decedent died testate and, if so, what disposition has been made of the will;

®Pooow

6. a general description of property belonging to the decedent's estate which is subject to
distribution by determination of heirship, specifically, personal property wherever located and
Texas real property; and

7. an explanation for the omission from the application of any of the information required by this
section.

D. Supported By Affidavit - Tex. Est. Code § 202.007. The Application must be supported by an affidavit from
each applicant that:

1.

all the allegations in the application are true; and 2. no material fact or circumstance has been omitted
from the application.

E. Required Parties - Tex. Est. Code § 202.008 — The applicant must make each of the following a party to the

heirship proceeding:

1.
2.
3.

Note:

each person named as an heir;

all unknown heirs of the decedent; and

all co-owners of any real property with the decedent as shown by the deed records of that county as of
the date of filing of the application.

1. Itwould be advisable to take the time to check the deed records if there is any real possibility of coowner or
tenants in common.

2. Tex. Civ. Prac. & Rem. Code § 132.001 authorizes the use of unsworn declarations in lieu of an affidavit.
That would be applicable here.
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F. The Application: Pointers

1.

Relationship of Each Heir to the Decedent - If the deceased left a spouse surviving, the “relationship
information” for each surviving child and other descendants who are heirs should designate who the other
parent is. For decedents dying after 9/1/1993, the distribution of community property differs depending on
whether the surviving spouse and the decedent were the parents of all the children. Tex. Est. Code § 201.003.
Minors: Sensitive Data Issues Tex. Rules Civ. Proc. 21c(c). The Texas Supreme Court’s e-filing rules restrict
what data may be included in filings.

Information identified as sensitive must not be included unless required by a statute, court rule, or
administrative regulation.

In listing heirs of the Decedent, the better practice would be to identify children of the Decedent only as a
“child” of the Decedent without reference to adult or minor.

Although a physical address for service purposes must be provided (Tex. Est. Code § 202.005), the home
address of the heirs (another item of sensitive data) is no longer required to be included in the order (Tex.
Est. Code § 202.201).

Express Shares in Fractions - Shares of the Estate are better noted as fractional interests (“%2 of ¥ of %4”)
rather than as “1/88” or “.011363636.” This allows the court (and others) to better understand the division of
the property in the tabular listing of the distributees. This will limit arguments over how many decimal places
should be used to accurately express the share.

Leave the Fractions Divided - In addition, it is helpful to the court to leave the fractions divided to show how
the suggested interest was calculated. For example, “2/9 of the separate personal property” is harder to
understand than showing three heirs as receiving “1/3 of 2/3 of the separate personal property” each. The
court can more easily check whether the division was made correctly. The Texas Supreme Court recently
opined over the effects of compound fractions. Hysaw v. Dawkins 2016 Tex. LEXIS 100, 59 Tex. Sup. J.
327 (Tex.)

January 29, 2016.

Characterization of Property - Absent a request for a declaratory judgment, it is not incumbent on the court
to determine the characterization of the property the decedent owned. Consequently, where surviving spouses
are involved, the application, the proof and the judgment should all indicate each heir’s interest in every
possible type of property: separate personal property, separate real property, and community property.
Community Property Intestacy Division - Tex. Est. Code 8201.003(c) - The statutes defining and describing
passage of an estate by intestacy are all in Tex. Est. Code Chap. 201. The main divisions cover the estate of
an intestate Decedent not leaving a spouse (i.e. a single person) (§201.001) and the separate (8201.002) and
community (8201.003) estate of an intestate Decedent.

Problem area - These sections are remarkably straightforward — except for one area: if the Decedent was
married at the time of death, but had one or more children or other descendants who were not also the children
or descendants of the surviving spouse, there has always been some confusion as to the division of the
property. Some lawyers mistakenly argued (and even convinced some judges) that the surviving spouse keeps
his or her half and also takes half of the deceased spouse's half, with the remaining half (or one-fourth of the
entire community estate) passing to the children or descendants. This interpretation is wrong.

Legislative Adjustment - Tex. Est. Code 8201.003(c) was further amended in 2009 to clarify that if the
Decedent was married at the time of death, but had one or more children or other descendants who were not
also the children or descendants of the surviving spouse, the Decedent’s undivided one-half interest in the
community estate passes to the children or other descendants of the Decedent. In fact, the provision does not
even mention the surviving spouse's interest.

Each spouse has a one-half interest in the community estate, and a determination of heirship only addresses
the decedent’s share of the community estate. In other words, if there are heirs other than children of both
the decedent and the surviving spouse, the surviving spouse takes none of the decedent’s share, but does
retain his or her half of the community property.

"In all cases, the surviving spouse retains his or her 1/2 community interest. This 1/2 interest belongs to the
spouse - not by inheritance, but because death has dissolved the community entity and has compelled a
division of the community estate.” Jones v. State, 5 S.W.2d 973, 975 (Tex. 1928).

Imbedded Heirships - If one of the heirs has survived the decedent, then subsequently died, the trail ends
there for this proceeding. For purposes of the instant case, the relevant determination is whether that deceased
heir has had an estate administration opened or not. If so, any distributive share is payable to the personal
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representative of the estate. If not, the distributive share of the deceased heir is payable to the registry of the
court.

Do not attempt to “double-up” and determine the heirs of an heir who survived, but died subsequent to the
subject decedent, unless a separate heirship proceeding has been filed on that heir’s behalf. The court can
only act within its jurisdiction and that jurisdiction (for these purposes) is determined by the pleadings and
citation regarding the person whose heirship is being determined. An attempt by the court to act outside of
or beyond its jurisdiction produces a void result. Kowalski v. Finley, 2004 Tex. App. LEXIS 8393 (Tex. App.
Houston 14th Dist. 2004, no pet.).

8. Minor Heirs - Where minors are involved, it is necessary to specify whether the heir is an adult or a minor.
Tex. Est. Code 8202.005(2). It is advisable to include the date of birth of the minor as a reference to know
when the minor is old enough to sell property and to know what type of service or waiver is appropriate. (see
below).

9. Other Parties — All persons shown by the deed records to own a share or interest in any real property described
in the application must be made parties to the proceeding. Tex. Est. Code 8202.008. Unknown heirs of the
decedent are required to be joined. Tex. Est. Code 202.008(1).

9. Citation
Tex. Est. Code § 51.001. The citation required here differs in several ways from citation and service required for
an administration.

A. Service of Citation or Waiver of Notice

1. All heirs who are not applicants on the petition, including minor heirs, must be served with process
unless they have executed valid waivers of notice. Tex. Est. Code 88 202.051, 202.054. (See Appendix
K-2)

2. A parent, managing conservator, guardian, Attorney Ad Litem, or Guardian Ad Litem of a distributee
who is younger than 16 may waive citation required to be served on the distributee under this section.
Tex. Est. Code § 202.051.

3. Minor heirs aged 16 through 17 may waive service. Tex. Est. Code 8§ 51.201 & 202.056.

4. The code allows service by certified or registered mail, but the court can require personal service for all
heirs that do not file a valid waiver. Tex. Est. Code § 51.001(b).

5. 5. All persons shown by the deed records to own any of the estate property must waive or be served.
Tex. Est. Code § 202.008.

6. “Unknown heirs” (heirs whose identity is unknown or whose location is unknown) are served with
citation by publication (below).

B. Posted Citation - Under Estates Code 851.053 Citation shall also be posted in the county where proceedings
are commenced and where decedent last resided except where there is citation by publication under Tex. Est.
Code § 202.052. Tex. Est. Code § 51.053. The court, in its discretion, may require posting regardless of
whether citation by publication has been done. Tex. Est. Code § 51.001.

C. Citation By Publication Tex. Est. Code § 202.052 and Online Notice By Publication - Tex. Est. Code 8§
51.054, 51.103, 1051.054, & 1051.153; Tex. CP&R Code § 17.032l, Tex. Govt Code § 72.034 - is required
in all heirship proceedings:

a. tobe published in a newspaper of general circulation on: 1) all heirs whose identities are unknown
and 2) heirs whose addresses cannot be found, in the county of the proceeding and the county of
the decedent’s last residence. Tex. Est.

Code § 202.052 and

b. to be posted on a public information website created and maintained by the Office of Court
Administration. Tex. Est. Code 88 51.054, 51.103, 1051.054, & 1051.153; Tex. CP&R Code §
17.032l, Tex. Govt Code § 72.034.

c. Exceptions - include a statement of inability to afford payment (pauper’s affidavit); if the
newspaper’s publication cost is more than $200.00 per week, adjusted for inflation; or there is no
newspaper circulated in the county of publication.

d. Date of Service - the earlier of the date of publication in the newspaper or the date of posting on
the OCA website.
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e. Proof of Service - will consist of the newspaper publisher’s affidavit and an affidavit from the
OCA.

f.  No More Posting at the Courthouse - The option for posting notice at the courthouse where there
is no newspaper (Tex. Est. Code §§ 51.054(c), 1051.054(c)) is repealed.

Notes:

1) although the clerk prepares the citation, the responsibility for securing publication in a local paper and
obtaining the publisher’s affidavit varies from county to county. It is sometimes the attorney’s responsibility
and sometimes the clerk’s. The original publisher’s affidavit, with the newspaper clipping attached, should
be filed before the hearing.

2) If the decedent lived in another county for a substantial part of his or her life, citation by publication in that
county may be necessary depending on the individual facts of the case.

3) Opinion KP-0074 from the Office of Texas Attorney General Ken Paxton (March 28, 2016) indicate that
citation by publication is ‘likely’ required in all heirship proceedings.

(What the opinion fails to consider is that, in any proceeding to determine heirship, the appointment of an
attorney ad litem to represent the interests of unknown heirs is mandatory.

Tex. Est. Code § 202.009. If there will always have to be an attorney ad litem for unknown heirs, citation by
publication should be made.)

4) Citation by publication may always be required at the judge’s discretion. Tex. Est. Code § 51.001(b).

D. Substituted Service Through Social Media — Tex. CP&R Code § 17.033 (2019) now allows substituted
service through social media presence in cases where substituted service is authorized under TRCP 106
& 108(a). See Browning, Rules for Service Via Social Media, Texas Bar Journal, November 2020, p.
722 for a discussion of the type of proof the trial will need to see to authorize this unique substituted
service.

E. When No Citation Necessary - Tex. Est. Code § 202.055 Service of citation is not required on:

1. the applicant or applicants,
2. anyone who enters an appearance in the proceeding, and
3. anyone who has executed a waiver of citation.

F. Affidavit of Service of Citation — Similar to the affidavit of service in a guardianship application, Tex.
Est. Code § 202.057 requires an applicant to file an affidavit sworn to by the applicant or a certificate
signed by the applicant’s attorney stating the citations given or waivers received and filed. A court may
not enter an order determining heirship until the affidavit or certificate is filed.

Note: This provision is essentially to give the court a *heads-up’ for when all service has been effected.

G. Other Matters Which May Be Included in a Waiver Of Citation:

1. Consent to Independent Administration via Waiver of Service - In seeking the creation by the court of an
independent administration in an intestate situation, it is common practice to include in the “Waiver of
Citation and Entry of Appearance, Joinder in Application, Agreement as to Independent Administration,
Designation of Independent Administrator and Request for Independent Administration” under Tex. Est.
Code § 401.003 to include language allowing the natural guardian or guardians of a minor distributee to
consent on the minor’s behalf to the creation of an independent administration, if there is no conflict of
interest between the minor and the natural guardian(s). Tex. Est. Code § 401.004(c).

Note: The court may still deny the request for an independent administration or waiver of bond if the court finds that
it would not be in the best interest of the minor(s) or of the estate. Tex. Est. Code § 401.003. see discussion above re:
“Best Interest.”

2. Granting Power of Sale by Agreement - Also, beneficiaries who are to receive an interest in real property in
a court-created independent administration may indicate their consent to the ability of the independent
administrator to sell such real property. Tex. Est. Code § 401.006.
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10. Attorney Ad Litem

A. Unknown Heirs - A court must appoint an Attorney Ad Litem for all heirs whose names or whereabouts are

unknown. Tex. Est. Code § 202.009. The appointment may be expanded to include representation of any
heir who is an incapacitated person on a finding that the appointment is necessary to protect the interests of
the heir. Pursuant to Tex. Est. Code § 53.104, the ad litem may also be appointed for a non-resident. An
Attorney Ad Litem appointed under these sections is entitled to reasonable compensation for services in the
amount set by the court and to be taxed as costs in the proceeding. Tex. Est. Code § 53.104.

Tex. R. Civ. Proc. 244 requires the appointment of an Attorney Ad Litem where service has been made by publication
and no answer has been filed nor appearance entered. (Applies every time anyway.)

B.

Cost Deposit for Ad Litem Fees — it is a common practice for courts to require the applicants to deposit an
amount set by the court (often in the range of $450 — but check with your local court), in conjunction with
the filing of the heirship application, to ensure that the funds will be available to compensate the ad litem for
the work to be performed in an heirship case. Besides assuring the ad litem some compensation, such a
deposit can have an equalizing effect on the cost of the heirship determination.

Duty and Standing of the Attorney Ad Litem - It is the duty of attorney ad litem to defend the rights of his
involuntary client with the same vigor and astuteness he would employ in the defense of clients who had
expressly employed him for such purpose. Estate of Tartt v. Harpold, 531 S.W.2d 696, 698 (Tex. App.-
Houston [14th Dist.] 1975, writ ref'd n.r.e.) (quoting Madero v. Calzado, 281 S.W. 328 (Tex. Civ. App.-San
Antonio 1926, writ dism'd)). Estate of Stanton, 2005 Tex. App. LEXIS 10901 (Tex. App. Tyler 2005, pet.
den). (dependent administration and heirship).

The attorney ad litem in an heirship proceeding appointed under Tex. Prob. Code § 34A (now Tex. Est. Code § 202.009)
was found to have both standing and authority to oppose the appointment of a temporary administrator and apply for
the appointment of an independent third-party administrator, to the same extent as if his clients had been present. Estate
of Stanton, 2005 Tex. App. LEXIS 10901 (Tex. App. Tyler 2005). (dependent administration and heirship).

D.

O w2

Due Diligence Checklist for the Heirship Ad Litem:

1. Obtain and Review All Relevant Pleadings & Documents.

2. File an Answer on behalf of the clients. This
‘joins the issues.’

3. Contact the Attorney for the Applicant to obtain: A. copies of the pleadings and any other ‘official’
documentation affecting descent and distribution.

B. the names and contact information of family members and disinterested witnesses.

4. Personally Interview the Applicant, other knowledgeable witnesses, including disinterested witnesses,
to verify the heirship facts.

5. Make an independent determination (if appropriate) whether the information provided is
sufficient, whether anyone has been omitted or if any heirs may be minors or otherwise incapacitated or
whose identity or whereabouts may be unknown.

6. Prepare a Written Report upon completion of the investigation, detailing:

a statement of whether the ad litem agrees or disagrees with the application for determination of heirship;
a distribution chart, fully showing how all interests devolve upon the heirs;
a skeletal recitation of the documents reviewed and persons consulted,;

7. Attend and Participate in the Hearing; and
8. Prepare and File a Written Application for Payment and Discharge.

For further reference, see The Ad Litem Manual; www.tarrantcounty.com
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E. Discharge the Ad Litem - The order awarding the ad litem’s fees should include a provision discharging the
attorney ad litem

11. The Hearing:
Some General and Practical Observations

A. Generally: Hearing in Open Court - Tex. Est. Code § 202.151 clearly requires a hearing “in open court” in a
proceeding to declare heirship, either through live testimony or deposition on written questions. See
“Evidence” below.

B. The Hearing at the Bench
(“Even a fool is thought wise if he keeps silent.”)

Proverbs 17:28 (NIV)

Although counsel is most often standing at the bench rather than standing at the counsel table to address the court —
this is still a formal proceeding and the conduct of counsel and the parties should reflect such.

New! Two Witnesses - In an heirship proceeding, if the applicant can convince the judge of his or her diligence
in attempting to locate multiple disinterested witnesses, then the hearing can proceed with the testimony of the applicant
and only one disinterested witness. Otherwise, there must be two disinterested witnesses to testify in open court or by
deposition on written questions regarding the decedent's heirs and family history. Tex. Est. Code § 202.151(b),(c).

1. Prepared Testimony: Unless a record is being made by a court reporter, always have your testimony reduced
to writing (Appendices D-1 through 8 & K-4), in all cases, for all witnesses, every time.

2. Prepared Judgment: Although some courts (such as Travis County) wish to draft their own heirship
judgments, be prepared to tender an appropriate form of judgment to the court. (See Appendices K-5 & K-6)
3. Speak Up: it's your show.

4. Lead The Witness and avoid droning repetition.

5. Be Considerate! If you think you are nervous, imagine how the applicant/witness feels! Don’t make your
witness grasp for dates, names, etc. Phrase questions to be easy to answer. (e.g.:“The answer is always
‘yes.””)

6. Prepare Your Witnesses: Discuss the testimony and any legal issues outside the presence of the court and
then ask summary questions as appropriate.

7. Candor Toward The Tribunal: Texas Disciplinary Rules of Professional Conduct Rule 3.03: (a) A lawyer
shall not knowingly: (4) fail to disclose to the tribunal authority in the controlling jurisdiction known to the
lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel...

Even if you are not actively contesting the application, make sure the court has a full picture of the situation. Rather
than merely saying "No questions," ask questions sufficient to highlight any points not covered by the Applicant or
other counsel. But use some judgment. While “No questions” is often the proper tactic, don’t leave the judge with the
impression that the whole story has not come to light. The result may not be pleasant for counsel.

C. Bond Testimony: If a bond is involved, elicit sufficient testimony on the nature and extent of the Estate and
potential claims (creditors, PI claims, etc.) to enable the court to set the bond.

12. Evidence In Heirship Proceedings
Tex. Est. Code § 202.151.

A. Evidence Reduced To Writing — The court may require all or any part of the testimony admitted as evidence
to be reduced to writing and subscribed and sworn to by the witnesses. Tex. Est. Code § 202.151(a). Most
courts use a form for the applicant’s testimony and for the disinterested witness or witnesses. See Appendix
K-4.

B. Live Evidence — The evidence most often before the court in an heirship hearing is live testimony, given in
open court, by witnesses with personal knowledge regarding the decedent’s family and marital history and
the identity of the heirs. Tex. Est. Code § 202.151(b). This includes information regarding identity and
relationship of the family members, births, deaths and marriages, as well as the order of deaths and marriages.
See above for the new requirement of two disinterested witnesses (if available) with personal knowledge of
the decedent’s family history to testify.
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C. Deposition on Written Questions — If, for some reason, live testimony is unavailable (usually because the
witnesses reside a great distance from the site of the hearing), the testimony may be obtained through a
deposition on written questions, prepared by the attorney for the applicant. See Appendices E-1 through E-5
and indepth discussion below.

D. Evidentiary Standard - The Estates Code fails to specify a standard of proof for heirship proceedings beyond
requiring “that level of proof which would create in the trier of fact a firm belief or conviction as to the truth
of the allegations sought to be established.” Transportation Ins. Co. v. Moriel, 879 S.W.2d 10, 31 (Tex. 1994).
Therefore the judge (or jury) in an heirship proceeding is guided by their own sense of what is right, just and
true. Ibid.

E. Evidentiary Pointers

1. Getting The Whole Picture — Counsel must ensure that the testimony, from both interested and
disinterested witnesses, fully proves the identity of decedent’s heirs, including the possibility of
common-law marriages, predeceased children and their descendants, as well as information about
parents and predeceased siblings and their descendants when applicable.

2. Establishing the Fact of Death - If the fact of actual death of the supposed decedent cannot be proven
by direct means, it may be proven by adequate circumstantial evidence. Tex. Est. Code 8 454.001.

Otherwise, the court may have to indulge in a presumption of death arising from Tex. Civ. Prac. & Rem. Code §133.001
(the “Texas Presumption of Death Act”), where a declaratory judgment action asking the court to declare the date and
place of death is coupled with the application to determine heirship. See King, “Mostly Dead: Disappearance and the
Presumption of Death,” 2013 State Bar of Texas Advanced Estate Planning and Probate Course.

Comment: Statement of the Evidence (No Longer Required): The arcane practice of requiring a judge to sign a
statement of the evidence pursuant to Tex. Rules Civ. Proc. 244 is a vestigial element of a bygone era, particularly
where the usual practice is to adduce the sworn testimony of the witnesses, have it reduced to writing (usually
beforehand), signed in open court and filed of record. A separate “Statement of the Evidence” is simply extraneous.

3. Affidavits of Heirship: An affidavit of heirship or judgment complying with Section 203.001 may serve
as evidence in an heirship proceeding.

4. Recorded Documents - such as birth, marriage and death certificates are admissible because of Tex. R.
Evid. 902(1) (“Domestic Public Documents Under Seal”).

5. Written Statements of Fact - concerning personal or family history contained in family Bibles,
genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts or
tombstones, etc. are specifically excepted from the hearsay rule - Tex. R. Evid. 803(13), but are subject
to the twenty-year authentication requirement of Tex. R. Evid. 901(b)(8).

6. Errors - Any errors contained in such recorded instruments may be proved by interested parties during
the heirship proceeding. Tex. Est. Code § 203.001(b). This provision is not exclusive of any other
methods of proof available under other rules or law.

13. Heirship Judgment
(Appendix K-5)

A. Requirements for Finality - Tex. Est. Code § 202.201 - For an order determining heirship to be a final
judgment, it must include:

1. The names of the heirs (a listing of the places of residence of the heirs is no longer required) Tex. Est.
Code § 202.201(a)(1);

2. Their respective shares and interests in the decedent’s property; Tex. Est. Code § 202.201(a)(2); and

3. Whether the proof is deficient in any respect. Tex. Est. Code § 202.201(b).

B. Appealable Judgment - If all of these elements are present, the judgment is final and may be appealed. Tex.
Est. Code § 202.202. However, an heirship judgment that does not include all of the required elements is not
a final judgment. Estate of Loveless, 64 S.W.3d 564, 570 (Tex. App. Texarkana 2001), subsequent appeal
after remand 2003 Tex. App. LEXIS 676 (Tex. App. Texarkana 2003, no pet.).

C. Legal Effect of Filing, Recording and Indexing of Judgment = Constructive Notice - If a copy of the heirship
judgment is filed for record in the deed records of the county where real property described in the judgment
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is situated, and indexed in the name of the decedent as grantor and the heirs named in such judgment are
indexed as grantees; the filing of such judgment shall constitute constructive notice of the facts set forth
therein. Tex. Est. Code § 202.206.

D. Correction of Judgment at Request of Heir - An heir who was not served with citation may, within four years

from the date of the judgment, have it corrected by bill of review. Upon proof of fraud, the four year
limitation does not apply. The omitted heir may recover from the heirs named in the judgment, and those
claiming under them who are not bona fide purchasers for value, his just share of the property or its value.
Tex. Est. Code § 202.203.

E. Protection for Parties Acting in Good Faith

1.

BFPs - Even though the judgment may later be modified or set aside, a bona fide purchaser who
purchased real or personal property after entry of the judgment without actual notice of the claim of an
omitted heir will prevail over such omitted heir. Tex. Est. Code § 202.204(a).

Delivery of Goods or Other Transactions - Similarly, any person who has delivered funds or property
of the decedent to or engaged in any other transactions with the heirs named in the judgment, in good
faith, after the entry of such judgment, shall not be liable therefor to any person. Tex. Est. Code §
202.204(b).

Facility of Payment - If the judgment recites that there is no necessity for administration on the estate,
such recital shall constitute authorization to all persons owing any money to the estate of the decedent,
or having custody of any property of such estate, or acting as registrar or transfer agent of any evidence
of interest, indebtedness, property, or right belonging to the estate, and to persons purchasing from or
otherwise dealing with the heirs as determined in the judgment, to pay, deliver, or transfer such property
or evidence of property rights to such heirs, or to purchase property from such heirs, without liability to
any creditor of the estate or other person. Tex. Est. Code § 202.205(a).

Heir’s Right to Enforce Judgment - An heir named in the heirship judgment can enforce his or her rights
under the judgment by suit. Tex. Est. Code § 202.205(b).

Other Creditor’s Rights Unaffected - Other than the specifics listed above, the rights or remedies of the
creditors of the decedent who is the subject of the heirship proceeding are unaffected. Tex. Est. Code §
202.205(c).

F. Drafting Pointers

1.

K.I.S.S. — While lawyers can spend hours drafting the judgment, the judge will usually have only a few
minutes to review the work. However, it is the judge who determines whether the order can be approved.
All document should be designed to be easy to review and comprehend.

Combined Orders - The heirship judgment can (and should) be combined with any other orders in the
same proceeding (granting letters of administration, creating an independent administration or granting
declaratory relief, as applicable).

Tabular Listing - The heirship and property distribution information should be displayed in a tabular
listing with all the types of property in one table to make it easier to verify all necessary information is
included and that the shares are calculated correctly.

Cover All The Bases — As discussed earlier, the judgment determining heirship is a pronouncement
identifying the heirs who take and their respective shares.

It is not a finding of what property the decedent owned at death. That is a job for an inventory or a
declaratory judgment. The heirship judgment should reflect the appropriate distribution for all property,
real and personal, community and separate. If the judgment needs to identify particular property for
some reason, that is the job for a declaratory judgment action.

D. Small Estate Affidavit

Tex. Est. Code §8204.001 — 205.008- Appendix L-1 - Purpose — The Small Estate Affidavit is to an
intestate estate as a Muniment of Title proceeding is to a testate estate. The Small Estate Affidavit, once
approved by the court, serves as a legal document to identify a decedent's “distributees” (heirs) and their
respective shares of the decedent's property. The Small Estate Affidavit is most often used for estates
with small bank accounts and few debts and perhaps homestead real property. It is one of the few
documents routinely filed by individuals without an attorney.
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1. Use Of Procedure

The distributees of the estate of an intestate decedent are entitled to the decedent’s estate without waiting for the
appointment of a personal representative of the estate to the extent the estate assets, excluding homestead and exempt
property, exceed the known liabilities of the estate, excluding any liabilities secured by homestead and exempt property,
if:

A. 30 days have elapsed since the date of the decedent’s death;
B. no petition for the appointment of a personal representative is pending or has been granted;
C. the value of the estate assets, excluding homestead and exempt property, does not exceed $75,000

Note: This allows for some post-death planning to pay off debts to enable the estate to qualify for a Small Estate
Affidavit. Tex. Est. Code § 205.001(3).

D. an affidavit that meets the requirements of Tex. Est. Code § 205.002 is filed with the clerk of the court that
has jurisdiction and venue of the estate;

E. the judge approves the affidavit as provided by Tex. Est. Code § 205.003; and

F. the distributees comply with Tex. Est. Code § 205.004.

2.  Requirements Of Affidavit
Tex. Est. Code 88 205.002. An affidavit filed under Tex. Est. Code § 205.001 must:

A. be subscribed and sworn to by:

1. each distributee of the estate who has legal capacity;

2. if applicable, the natural guardian or next of kin of any minor distributee or the guardian of any other
incapacitated distributee; and

3. two disinterested witnesses with personal knowledge of the facts;

B. alleges:

1. 30 days have elapsed since the date of the decedent’s death;
2. no petition for the appointment of a personal representative is pending or has been granted;
3. the value of the estate assets, excluding homestead and exempt property, does not exceed $75,000

(Tex. Est. Code 8§ 205.001(1), (2), & (3)); and C. includes:

a list of all known estate assets and liabilities;

an indication of which assets the applicant claims are exempt;

the name and address of each distributee; and

the relevant family history facts concerning heirship that show the right of each distributee to receive
estate money or other property or to have any evidence of money, property, or other right of the estate
as is determined to exist transferred to the distributee as an heir or assignee.

el A

3. Examination And Discretionary Approval By Court Tex. Est. Code § Sec. 205.003

- The judge is required to examine the affidavit, but is not required to approve the affidavit if it does not
conform to the requirements of the statute.

This usually means that, if the filer is not represented by counsel, court staff ends up “coaching’ the applicant
through numerous revisions of the affidavit.

4.  Facility Of Payment Or Collection -
Tex. Est. Code 8§ Sec. 205.004- The distributees of the estate may then present a certified copy of the affidavit to
persons who:
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A
B.
C.

owe money to the estate;

have custody or possession of estate property; or

act as a registrar, fiduciary, or transfer agent of or for an evidence of interest, indebtedness, property, or other
right belonging to the estate.

5. Government Record

Tex. Est. Code § Sec.
205.005 - Affidavits approved by the court are to be filed with the clerk and maintained in the Small Estates
Records of the county clerk.

6. Real Estate Transfers Limited to Homestead Only

Tex. Est. Code § 205.006.

A

If a decedent’s homestead is the only real property in the decedent’s estate, title to the homestead may be
transferred under a Small Estate Affidavit. Tex. Est. Code § 205.006. Bill Analysis HB 3314, House
Research Organization, May 4, 2009. http://www.hro.house.state.tx.us/pdf/ba81r/hb3314.pdf It must be
recorded in the deed records of the county in which the homestead is located.

The only person who may take title to real estate under a Small Estate Affidavit must have already shared a
homestead interest in the property with the Decedent. Ibid.

Title to real property which is not homestead may not be transferred by a Small Estate Affidavit. Ibid.

A bona fide purchaser for value may rely on a recorded Small Estate Affidavit. If the purchaser has no actual
or constructive notice of an heir not disclosed in the recorded affidavit, the purchaser acquires title to a
homestead free of the interests of the undisclosed heir, but remains subject to any creditor’s claim of the
decedent. Tex. Est. Code § 205.006(b).

If an affidavit, heirship judgment, or title transaction in the chain of title in the deed records identifies the
undisclosed heir as the decedent’s heir, the purchaser has constructive notice. Tex. Est. Code § 205.006(b).
An undisclosed heir may recover from an heir who receives consideration from a purchaser in a transfer for
value of title to a homestead passing under the affidavit. Tex. Est. Code § 205.006(b).

7. Third Parties
Tex. Est. Code § 205.007.

A

B.

Third parties transferring assets in reliance on the affidavit are released from further liability as if dealing
with a personal representative of the decedent.
Such third parties may not be required to:

1. seeto the application of the affidavit; or
2. inquire into the truth of any statement in the affidavit.

The distributees receiving assets are:

1. answerable for the payment, delivery, transfer, or issuance to any person having a prior right; and
2. accountable to any personal representative appointed after the payment, delivery, transfer, or issuance.

Each distributee and disinterested witness who executes a Small Estate Affidavit is liable for any damage or
loss to any person that arises from a payment, delivery, transfer, or issuance made in reliance on the affidavit.
Tex. Est. Code § 205.007(c).

If a third party holding assets of the decedent who received a certified copy of the affidavit refuses to pay or
otherwise transfer property as provided by Tex. Est. Code § 205.001ff, the distributes may recover the
property in an action brought for that purpose on proof of the facts required to be stated in the affidavit. Tex.
Est. Code § 205.007(d).

Biggest problems areas seen:

1) Document completed by lay people with little understanding of community and separate property
characterization issues.
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2) Attempt to use small estate affidavit where family doesn’t want to pursue already-filed Last Will and
Testament.

3) Attempt to transfer real property other than homestead.

4) Decedent had no domicile in the county at death.

5) Sometimes family members are “conveniently” forgotten. The courts often check the obituary online or
require a copy.

6) Properly setting down family history details often requires court staff to spend a good bit of time
assisting the Applicant.

7) A chart showing the passage of property by intestacy is always furnished.

Note: Most courts have their own forms and instructions for the use of the small Estate Affidavit. In the last session
of the legislature, SB 512, effective September 1, 2015, amending Texas Government Code § 22.020, authorized the
Texas Supreme Court to promulgate “‘plain language’ forms and instructions for the use by self-represented individuals
in certain probate matters, including a Small Estate Affidavit proceeding. The statute mandates acceptance of these
forms by the courts unless they are completed in such a way as to create a non-remedial defect.

A Task Force of the Access to Justice Foundation has been diligently promulgating these forms for submission to
the Supreme Court. Stay tuned for the forms and instructions to be made available.

V.
A

1.

2.

LESS FREQUENTLY-USED ADMINISTRATION OPTIONS
Order of No Administration
TEX. EST. CODE §§ 451.001ff — Appendix M

Clarified

An Order of No Administration is not the same as a “finding of no necessity for administration” in a muniment of
title proceeding (Tex. Est. Code § 257.001) or a proceeding to determine heirship (Tex. Est. Code § 202.005). Itisa
somewhat archaic, but nonetheless formal, ancillary probate procedure established to provide basic support for a
surviving spouse and minor children during the first year following the death of the decedent.

Applicability
Tex. Est. Code 8§ 451.001 - This alternative is available only in a limited set of circumstances:

A

Constituent Survivors - The decedent must be survived by a spouse or minor child or adult incapacitated
children (those entitled to a family allowance under Tex. Est. Code § 353.101), Tex. Est. Code § 451.001(a).
This does not mean that there cannot be other heirs (Pace v. Eoff, 48 S.W.2d 956 (Tex. Comm. App 1932
op. adopted) only that either a surviving spouse or minor heirs must be a part of the equation.

Limitation On Size Of Estate - The value of the estate, (not including homestead and exempt property) cannot
exceed the amount of the family allowance. Tex. Est. Code § 451.

Class One Expenses Paid — The expenses of last illness, funeral charges, and expenses of the proceeding must
have been paid or secured (Tex. Est. Code 8451.002(Db)).

The Application
The application for an Order of No Administration must include:

A

B.

C.

Names of Heirs or Devisees - State the names of the heirs or devisees. Tex. Est. Code § 451.001(c)(1). This
should include all of the heirs or those who take under the decedent’s will;

Creditors - list, to the extent known, estate creditors together with the amounts of the claims. Tex. Est. Code
§ 451.001(c)(2); and

Mini-Inventory - describe all property belonging to the estate, together with:

1. the estimated value of the property according to the best knowledge and information of the applicant;
2. the liens and encumbrances on the property. (Tex. Est. Code § 451.001c)(3)(A) & (B); and

Set-Asides - The application must also include a prayer that the court make a family allowance and that, if
the family allowance exhausts the entire assets of the estate, excluding homestead and exempt property, the
entire assets of the estate be set aside to the surviving spouse, minor children, and adult incapacitated children,
as with other family allowances provided for by Subchapter C, Chapter 353. Tex. Est. Code §451.001(d).
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4, Hearing And Order

A. Notice - The application may be heard with or without notice, in the court’s discretion. Tex. Est. Code 88§
51.001(b), 451.002.

B. Exclusion of Other Heirs - If the court finds all the requirements above-referenced have been met, the court
shall order the family allowance. Tex. Est. Code 8 451.002(b)(1). This order has the effect of excluding any
such property from other heirs who are not either the surviving spouse or a minor. (Pace, supra at 960).

C. Transfer - Also, if the granting of the family allowance results in exhausting the entire assets of the estate
(not including the homestead and exempt property, if any) the court is to additionally order that no
administration be had of the estate and assign to the surviving spouse and minor children the entire estate.
Tex. Est. Code § 451.002(b)(2).

5. Effect Of Order

Tex. Est. Code § 451.003 - The Order of No Administration then acts like the “facilitation of payment’ language
in a muniment of title order (Tex. Est. Code § 257.102) in that the Order of No Administration “constitutes sufficient
legal authority to all persons owing money, having custody of property, or acting as registrar or transfer agent of any
estate property, and to persons purchasing from or otherwise dealing; with the estate, for payment or transfer to persons
described in the order as entitled to receive the estate without administration.” Tex. Est. Code § 451.003.

6. Lookback For One Year

Tex. Est. Code 8

451.004 - If, within one year of the entry of an Order of No Administration, an interested person can prove to the
court either that:

A. Other Property has been discovered,

B. Omission - property belonging to the estate was not included in the application for no administration, or

C. Valuation - the property included in the application was incorrectly valued so that the total value of the estate
would, in fact, exceed the amount granted as a family allowance, leaving property subject to administration,
the court is required to revoke the order of no administration.

7. Pointers on
Dealing with an Application for Order of No Administration

A. Delay? - How long has the surviving spouse waited to apply for the order?

B. DWOP? - Is the application subject to dismissal for want of prosecution? Williams v. Barnett, 2011 Tex.
App. LEXIS 4565 (Tex. App. Houston 1st Dist., 2011, pet den.).

C. Reasonable? - Is amount sought by the surviving spouse reasonable or extravagant? Churchill v. Churchill,
780 S.W.2d 913, 1989 Tex. App. LEXIS 3057 (Tex. App. Fort Worth 1989, no pet.). The purpose of the
proceeding is to provide a baseline of support (originally “one year’s supply of provisions” — Pace, supra at
960).

It is to be made by the court in consideration of the whole condition of the estate during the first year after the spouse’s
death, and to the necessities of the surviving spouse and the circumstances to which he or she has been accustomed.
Pace, supra; Kennedy v. Draper, 575 S.W.2d 627 (Tex. Civ. App.--Waco 1978, no writ); Ward v. Braun, 417 S.W.2d
888, 893 (Tex. Civ. App. -- Corpus Christi 1967, no writ); Churchill v. Churchill, supra.

B. Summary Estate Proceedings
Tex. Est. Code §§ 354.001

1. Aninventory, appraisement and list of claims has been filed,;

2. The estate, exclusive of homestead, exempt property and family allowance, does not exceed claims in the
first four classes;

3. After application, the personal representative shall upon order of the court pay claims in the order provided
and file a final account; and

4. On approval of the final account, the personal representative is discharged and the administration closed.
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C. Withdrawal of Estate From Administration Tex. Est. Code 8§ 354.051 — 354.058

1. Inventory
An inventory, appraisement and list of claims has been filed.

2. Accounting
Any interested person may require an accounting of the estate by the executor or administrator. Tex. Est.
Code § 354.051.

3. Bond
After the accounting has been filed, one or more of the estate distributees (or others on their behalf), may
execute and deliver a bond in twice the amount of the value of the estate as shown by the inventory,
appraisement, and list of claims and conditioned that the bond principals (and their sureties) will pay any
debts or claims allowed or established against the estate. Tex. Est. Code § 354.052.

4. Delivery
The court orders delivery of the estate by the personal representative to the distributees. Tex. Est. Code §
354.053.

5. CLOSING
The court enters an order discharging the personal representative and declaring the administration closed.
Tex. Est. Code 8§ 354.054.

6. Lien
The law imposes a lien on the distributed estate property in the hands of the distributees, and to anyone
claiming under a distributee with notice of the lien, to secure the bond and payment of debts and claims. Tex.
Est. Code § 354.055.

7. Partition
A distributee may seek and obtain partition of estate assets to be withdrawn from administration. Tex. Est.
Code § 354.056.8. Creditors with unpaid and unbarred claims may either A) sue on the bond (Tex. Est. Code
8 354.057) or B) sue the distributees individually or jointly (Tex. Est. Code § 354.058).

D. Informal Family Settlement Agreements
Shepherd v. Ledford, 962 S.W.2d 28 (Tex.1998) holds that a family settlement agreement is an alternative method
of administration in Texas that is *“a favorite of the law.”

1. Required Elements

A family agreement by parties who have interests in the decedent’s estate are typically seen where the parties are
trying to avoid litigation costs associated with a will contest. A valid family settlement agreement which seeks to
prevent the probate of a will must address two elements:

A. An agreement not to probate the will; and B. a plan for the disposition of the estate property. The property
belongs to the beneficiaries under the will and since they may, by transfers made immediately after the
distribution, divide the property as they wish, there is no reason why they may not divide it by agreement
before they receive it in the regular course of judicial administration of the estate. Estate of Morris, 577
S.W.2d 748 (Tex. Civ. App. - Amarillo 1979, writ ref d, n.r.e.).

2. Parties to the Agreement

must include those with interests under the will. However, parties whose interests are not changed or affected by
the agreement need not sign. Minors or incompetents who are beneficiaries under the will must be represented by
guardians.

3. Consideration
The avoidance of a will contest constitutes adequate consideration to support the contractual aspects of a family
settlement agreement.

4. Court Approval
of a family settlement agreement must be sought in the following situations:

A.  When the will has been probated and the intent is to Overturn a Probated Will.
B. When there is a Minor whose guardian is also an interested party.
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C. When the Existence or Whereabouts of Remaindermen are Unknown and are interested parties.

D. If the settlement agreement Modifies or Terminates A Testamentary Trust without the agreement of all the
trust beneficiaries.

E. When the settlement will be Enforceable as a Contract. Crossly v. Staley, 988 S.W.2d 791 (Tex. App.

Amarillo 1999, no writ)

V. PROOF ISSUES

The mantra of many law school professors was “plead/ prove/ find.” The allegations contained in the live pleadings
should generally match the proof adduced, as well as the findings of fact in the court’s order. Some averments in the
pleadings can be judicially noticed by the court, as they are questions of law and not of fact. An example is whether
“citation has been served and returned in the manner and for the period required by law.” However, as to matters of
fact, they should be carefully included at all three stages of the proceeding.

A. Proof in Pleadings
The general requirements for the issuance of letters testamentary or of administration of an estate are set forth in
Tex. Est. Code 8 256.052.

B. Proof in Testimony
1. Testimony On Personal Knowledge

All testimony for proof of probating a will and obtaining letters testamentary or obtaining letters of administration,
whether live or by written questions, must be from a witness with personal knowledge of the facts testified to. Tex.
Est. Code § 301.155.

A. Disinterested vs. Interested Witnesses
If a witness is also named as a beneficiary in the will, that witness is called an “interested” witness. The
witness that does not stand to benefit from probate of the instrument as a will is called a “disinterested”
witness. Brown v. Traylor, 210 S.W.3d 648 (Tex. App. Houston 1st Dist. 2006, no pet.).

B. Testimony of Interested Witness Voids Bequest - If the will cannot be proven except by the testimony of the
interested witness, the bequest to the witness is void. Tex. Est. Code § 254.002(a)(1). However, if the
testimony of the interested witness can be corroborated by one or more disinterested and credible persons,
whether or not these persons were also witnesses to the will, the bequest to the interested witness may be
saved. Tex. Est. Code § 254.002(c).

If the testimony of the interested witness cannot be corroborated, and the interested witness would otherwise
have been entitled to an intestate share of the estate, the interested witness may still take as much of that share
that does not exceed the value of the bequest in the will. Tex. Est. Code § 254.002(b).

C. Notary as Witness - In Estate of Teal, 135 S.W.3d 87 (Tex. App. Corpus Christi 2002, no. pet.), the will was
upheld where the notary signed both as a witness and the notary, although the will could no longer be treated
as selfproved. In such an instance, some courts will want the notary who will be the subscribing witness in
court to bring their “Journal of Notarial Acts” (their log book).

2. Statutory Requirements

A. General Requirements - The general requirements for the issuance of letters testamentary or of administration
of an estate are set forth in Tex. Est. Code 88 256.052 & 301.151:

1. Applicant: Identity and Domicile (Tex. Est. Code 8§8 256.052(a)(2)). 881(a)(1) — This has a bearing on
the issue of standing (right to bring the application) and qualification (Texas resident?) for Letters
Testamentary.

Please state your name and address for the Court.

2. Decedent: Identity, Age and Domicile - on the date of the testator’s death (Tex. Est. Code 8§
256.052(a)(2)).

3. Jurisdiction and Venue Tex. Est. Code §8 32.001-
32.007, § 256.052(a)(4), § 301.151(3))
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4. Fact, Date and Place of Death - (Tex. Est. Code 8§ 256.052(a)(3), 301.151(1)).

a. Direct Evidence — The easiest way to conclusively establish the fact, time and place of death is to
display a death certificate to the court.

Note: Death Certificates contain sensitive date (social security numbers) which must be redacted to comply with Tex.
Rules Civ. Proc. 21(c)(a).

b. Indirect Evidence of Death - If there is no direct evidence of the death of the decedent, the fact of
death may be proven by adequate circumstantial evidence. Tex. Est. Code § 454.001.

c. Presumption of Death - In some cases, the court may have to indulge in a presumption of death
arising from Tex. Civ. Prac. & Rem. Code §133.001 (the “Texas Presumption of Death Act”),
where a declaratory judgment action asking the court to declare the date and place of death is
coupled with the application to determine heirship. see King, “Mostly Dead: Disappearance and
the Presumption of Death,” 2013 State Bar of Texas Advanced Estate Planning and Probate Course.

5. Within Period for Administration - four years have not elapsed since the date of the decedent’s death
and before the application. (Tex. Est. Code § 301.151(2).

Was the deceased, (Name), your (husband)?

Did he/she die on about (date), in (city), (county) County, Texas, at the age of (age) years, and four years
have not elapsed since such date?

Did he/she have a fixed place of residence in

(county) County on the date of his/her death?

Comment: Don’t let this trip you up. No letters may issue after four years from the date of death. Tex. Est.
Code § 256.003(b). Filing the application is not the deadline. Having the hearing and getting the order issuing
letters is the goal.

5. Service of Citation 8833(f)(2), 33(h), 88(a)(3), 128(a) Citation is to be by posting, returnable on the Monday
next after 10 days notice.

CAVEAT: Citation is jurisdictional. If you probate a will and grant letters to a personal representative before
citation has ‘ripened,” the action is VOID. If the citation says it is returnable at 10:00 on Monday, the 4",
then don’t hold the hearing at 9:00 or before the 4™.

5. Citation - Tex. Est. Code § 301.151(4). That citation has been served and returned in the manner and for the
period required by this title.

Note: because this is actually a question of law (of which the court can take notice) there is no need to ask a question
about citation.

6. The Will (and any codicils)

a. ldentification of the Writing as the Last Will and Testament — elementary but crucial. It might amaze

you what happens when people actually look at the will and read it. After all, it is only the Last Will and
Testament we are interested in.
This also raises the issue of codicils — they are amendments, but not necessarily revocations. A will and
codicil should be admitted to probate collectively as the last will and testament. The legal effect of the
codicil is to amend and republish the will so that the Testator ends up with only one dispositive
document.

b. Date of Execution - the date of the will. (Tex. Est. Code § 256.052(a)(6)).

c. Non-Revocation - the testator did not revoke the
will. (Tex. Est. Code § 256.152(a)(1)
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I hand you what has been filed as the Last Will and Testament of (date). Is this (your husband’s) Will and
his/her signature?....

To the best of your knowledge, was that Will ever revoked?....

d. Proof of Proper Execution of Will - (see below).

Was that Will self-proven under Texas law?....

8. Pretermitted Children - Whether one or more children born to or adopted by the testator after the testator
executed the will survived the testator and, if so, the name of each of those children. (Tex. Est. Code §
256.052(a)(9)).

i.  No Children were born to or adopted by the Decedent after the date of the will 867 - If there were
children born or adopted to the Decedent after the making of the Will, 867 may apply to give the
after-born child an intestate portion of the Decedent's estate. In some instances, the effect of §67
might be to leave everything to the after-born children.

Is it correct that no children were born to or adopted by (your husband) after the date of this Will?....

7. Change in Marital Status - Whether a marriage of the testator was ever dissolved after the will was made and,
if so, when and from whom. (Tex. Est. Code § 256.052(a)(10)). The effect of a divorce is to revoke any
provisions in the will left to the now ex-spouse before the divorce. However, it is not unusual for a person
to make a new will (after the divorce) leaving some or all of the estate to an ex.

Is it also correct that, after the execution of this
Will, no marriage of (your husband) was terminated by divorce, annulment or a declaration that the marriage
was void?

9. Necessity for Administration - Although an independent executor named in a will is entitled to letters
testamentary regardless of the necessity for administration. Cocke v. Smith, 179 S.W.2d 954 (Tex. 1944);
Boyles v. Gresham, 263 SW2d 935 (Tex. 1954), a showing of necessity for administration is an element of
proof required by Tex. Est. Code 88 202.006, 301.052, 301.153, 306.002(b). Give the court some details, do
not ask for a bare conclusion.

Is it your testimony that there is a necessity for the administration of this estate because ....?

10. Governmental or Charitable Devisees - whether the state, a governmental agency of the state, or a charitable
organization is named in the will as a devisee. Tex. Est. Code § 256.052(a)(11) — A allegation, finding and
order regarding any devises to the State of Texas, a state agency (i.e. a state school) or charity must be made
and notice given to the devisee. This provision was brought about because of widespread abuses of

“forgetting’ to notify the charitable devisees.

Is it correct that this Will does not name the State of Texas, any governmental agency of the State of Texas
or any charitable organization as a devisee?...

13. The Personal Representative:

a. Entitlement to Letters - (Tex. Est. Code 8§88 256.052(a)(12), 301.151(5)), 301.153, 301.154 401.002,
401.003)The person to whom the letters are to be granted is named as executor in the will to serve as
Independent Executor or has been designated by agreement to serve and is not disqualified by law from
accepting Letters or from serving as such and is entitled to such Letters.

b. Lack of Disqualification — Because the person named as executor is entitled to letters, there is a
presumption that such person is qualified to serve. The question is then to be asked in the negative:
“And you are not disqualified by law to receive such letters?”
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Note: the better practice is to avoid asking for a conclusory answer and asking something like the following series of
guestions:

Are you named as Independent Executor in this Will?

Have | gone over with you what would disqualify you as Executor?

Have you ever been convicted of a felony under the laws of the United States or of any state? Have you ever
been convicted of a crime involving moral turpitude? Have you ever been adjudicated as being incompetent?
Are you otherwise disqualified?

14. Bond - Whether the will provides for the personal representative to serve without bond or other security. This
is a condition of the will and not of the Estates Code. Unless the court is requested to require a bond on an
independent executor pursuant to Tex. Est. Code § 404.002, the waiver of bond is to be observed by the court.
A court-created independent administration has its own rules regarding bond. (see infra).

3. Proof Of Proper Execution Of Will

A. Attested Will — not Self-Proved - An attested will that is not self-proved may be proved by the sworn
testimony of one or more of the witnesses to the will. (Tex. Est. Code 256.153(a)-(c)) or, if the witnesses are
unavailable, by one or more witnesses who are familiar with the signature of the testator. Tex. Est. Code
256.153(c)(2).

The testimony may be given live (“in open court”) (Tex. Est. Code 256.153(a)) or provided by a Deposition on Written
Questions. Tex. Est. Code § 51.203 (see infra). 2. Holographic Will — Not Self-Proved - A will that is wholly in the
handwriting of the testator is rarely attested. If it is, it may be proven by the sworn testimony of one or more of the
witnesses to the will. Tex. Est. Code 256.153(a).

More often, however, the proof is by the sworn testimony of one or more witnesses who are familiar with the
handwriting and signature of the testator. Tex. Est. Code § 256.154. This testimony may also be by live testimony or
by Deposition on Written Questions. (see infra).

3. Attested Will - Self-Proved - If the will is made selfproved by attachment of a self-proving affidavit (see
infra) attached to the will, no additional proof is required that the will was executed with the formalities and
solemnities and under the circumstances required to make the will valid. (Tex. Est. Code 8§ 251.102,
256.152(b)).

4. Execution Ceremony: The Drill

Important Note: this section goes beyond the minimum requirements of the statute, but is a compilation of the best
practices in securing the execution of a will. Depart from this standard at your peril.

The requirements for a self-proving affidavit (and a pretty good checklist for a will execution ceremony) are:

1. Conscious Presence - The testator, witnesses and the officer authorized to administer oaths (“notary”) must
all be in the presence of one another.
2. Declarations of Testator - The Testator must declare to witnesses and the notary that:

a. theinstrument is his Last Will and Testament and
b. he had willingly made and executed it as his free act and deed for the purposes therein expressed;

3. Witnesses Statements - The witnesses, each on their oath, must state to the notary, in the presence and hearing
of the Testator:

a. the Testator had declared to them that the instrument was his Last Will and Testament,

the Testator executed same as such in their presence and wanted each of them to sign it as a witness,

c. each of the them did sign the instrument as a witness in the presence of the testator and at his request
and in the presence of each other,

d. atthat time the testator was:

=
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1. eighteen years of age or over (or, if under age eighteen) was or had been lawfully married, or was then a
member of the military, and
2. was of sound mind;

e. each of said witnesses was then at least fourteen years of age. (Tex. Est. Code 88 Sec. 251.051, 251.104).
5. One-Step Execution

A will may also be made self-proved in a procedure which simultaneously combines the execution and attestation
of the will with the execution of the self-proving affidavit. (A “one- step” execution) (Tex. Est. Code § 251.1045).

6. Self-Proven Wills From Foreign Jurisdictions
A will executed in another state or a foreign country and made self-proved in accordance with the laws of that
foreign jurisdiction may be recognized as self-proved in Texas. Tex. Est. Code 8§ 256.152(b), (c).

C. Proof by Deposition on Written Questions
Appendices E-1 through E-5

1. Preservation of Testimony
A deposition on written questions is a procedure to allow testimony to be preserved for use in an uncontested
proceeding under the Texas Estates Code.

2. Areas of Use
The procedure may be employed:

1) inahearing to Admit an Attested Will to Probate. (Tex. Est. Code § 256.153).

2) to Admit a Holographic Will to Probate. (Tex. Est. Code § 256.154).

3) to Grant Letters of Administration. (Tex. Est. Code § 301.155).

4)  to Prove a Community Property Survivorship Agreement. (Tex. Est. Code § 112.103).

5) to Determine Heirship. (Tex. Est. Code § 202.151).

6) in dealing with Claims Involving Lost or Destroyed Evidence. (Tex. Est. Code § 355.062).
7) in a Guardianship Proceeding. (Tex. Est. Code § 1051.253).

3. Simple, Low Cost
Properly followed, it is a much simpler and much less expensive way to preserve testimony than a traditional
deposition taken by a privately-retained court reporter, as is done in contested litigation.

4.  Specific Statutory Method Controls Over General Procedural Method

The procedure for offering testimony by a deposition on written questions is set forth in Tex. Est. Code § 51.203.
This specific statutory method controls over the general procedural method of taking depositions (TEX. R. CIV. PROC.
2.1). The 2013 amendments to the Code dispense with the requirement that a commission issue for the taking of the
deposition. HB2912, 84, 83rd Legislature, 2013.

Contradictory References: Unfortunately, the Estates Code currently contains several contradictory references
regarding taking depositions for the purpose of supplying testimony in an uncontested probate proceeding. These
references include: depositions “taken in the same manner and under the same rules as depositions in other civil
actions,” (Tex. Est. Code 88 112.103 (a) (3), (b)(3)) or “in accordance with the Texas Rules of Civil Procedure.” (Tex.
Est. Code § 202.151(b). These are all in contradiction with the statement of legislative intent that the specific statutory
procedure of Tex. Est. Code § 51.203 be followed, rather than general procedural rules.

5. Procedure
The steps for taking a Deposition on Written Questions pursuant to Tex. Est. Code § 51.203 are:

A. The attorney should coordinate with a notary public or court reporter at the place in which the witness is
located: 1) to propound the written questions to the witness, 2) the date and time within which the questions
are to be propounded and answered and 3) when the answers are to be returned.

B. The attorney should prepare and file with the probate clerk a “Notice of Intent to Take Deposition on Written
Questions” (Appendix E-1) with the written questions attached.
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C. The probate clerk will post the “Notice of Intent to Take Deposition on Written Questions,” pursuant to Tex.
Est. Code § 51.0203(a).

D. After the posting period (10 days), the clerk should prepare a copy of the questions with a certified copy of
the will (or other appropriate document) attached, as well as a ‘Package Envelope’ (App. E-4) for the attorney.

E. The attorney assembles the following for transmittal to the notary public or court reporter:

1.
2.

3.

the Written Questions (Appendices E-2, E-3),

the certified copy of the Last Will and Testament

(or other document in question), and

the Package Envelope (Appendix E-4),

a postage-prepaid return envelope, addressed to the Probate Clerk. The prepaid return envelope should
be one with signature confirmation such as:

a. aFederal Express Airhill,
b. a UPS Airbill or,
c. USPS with Delivery Confirmation.

a letter of instructions (Appendix E-5) to the notary or court reporter specifying that the notary public
or court reporter must:

place the witness under oath,

supervise the answering of the written questions,

complete the jurat on the Deposition on Written Questions,

place all of the materials in the document envelope,

seal and sign his or her name over the seal,

then place the document envelope in the prepaid return envelope, and

g. deposit the prepaid return envelope for transmission directly to the Probate Clerk.

~D OO0 o

At the hearing, the attorney should request that the court take judicial notice of the answers to the Written
Questions. Should the court or the Attorney Ad Litem wish to pose Cross-Questions, these may be
transmitted with the Written Questions, to be returned by the notary public or court reporter to the
probate clerk.

D. Lost Will Issues
In the event that the original of the will cannot be produced, a presumption may arise that the testator revoked the
will unless the reason for the non- production of the will can reasonably be proven to the court.

1. Application
Tex. Est. Code § 257.053. - The application must additionally state:

A. the Reason For Non-Production of the will;

B. the Contents of the will, to the extent known; and

C. the Name and Address, if known, whether the person is an adult or a minor, and the relationship to the
testator, if any, of:

1.

n

3.

2.  Proof

each Devisee;
each person who would inherit as an Heir of the testator in the Absence of a Valid Will; and
in the case of Partial Intestacy, Each Heir of the testator.

Appendices D-7 & D-8 - The court will expect clear and direct testimony as to the reason for the non-production
of the will. Reasons for non-production might include:

A. the will being in the possession of a third party;
B. the testator, in the course of progressive dementia, throwing out papers and documents without regard to their
importance;
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C. the removal of the testator’s papers through theft or vandalism;
D. the removal of the testator’s papers by a spiteful family member;
E. the destruction of the testator’s belongings by fire or natural disaster.

3. Order
Appendices F-3 & F-4 - The order must contain the additional finding that “the original of the will cannot be
produced through the exercise of reasonable diligence.”

Comment: Some attorneys may attempt to take advantage of the presumption of revocation. A different
devisee under the will may be able to overcome that presumption — or may even have the original will. It is
not unheard of for a charitable devisee to have the original will, but for the family members to prefer an
heirship determination to keep more of the estate. The judge may require notice in the heirship determination
to all devisees under the copy of the will to allow them the opportunity to overcome the presumption of
revocation. Additionally, if a charity is a will devisee, the Texas Attorney General may need to be joined as
a party.

VI. NOTICES TO BENEFICIARIES AFTER PROBATE OF WILL - APPENDICES H-1 THROUGH H-4
A. Requirement of Notice

Within 60 days of the order admitting the will to probate, the Personal Representative of the Estate has to give
notice in accordance with this subchapter to specified persons and entities. Tex. Est. Code §8 308.001. Failure to
timely give notice and to document the same may result in removal of the Personal Representative. Tex. Est. Code §
361.052(6)(B).

B. Does Not Apply to Muniments of Title
This section does not apply to the probate of a will as a muniment of title. Tex. Est. Code 8308.0015.

C. Who Gives Notice
The "Personal Representative" (includes independent executor & independent administrator). Tex. Est. Code §
308.002(a).

D. How Given
Registered or Certified Mail, RRR.
Tex. Est. Code §§ 51.052(a), (c).

E. Who is Required to Receive Notice
Tex. Est. Code 8 308.002.

1. GENERAL - Each named beneficiary whose identity and address are known to the PR or can be ascertained
through reasonable diligence. "Beneficiary” includes a person, entity, state, state governmental agency,
charitable organization, or trustee entitled to receive property under a decedent's will. Tex. Est. Code §
308.002(a).

Each person alive on the decedent's date of death is assumed to survive by any period required under the will.
Tex. Est. Code § 308.001.

2. NOT CONTINGENT TAKERS - "Beneficiary" does not include one entitled to receive property only on the
occurrence of a contingency that has not occurred as of the decedent's date of death. Tex. Est. Code § 308.001.

3. BENEFICIARIES DISCOVERED AFTER
DEADLINE - For beneficiaries whose identity & address become known to the PR after 60 days, notice shall
be given as soon as possible thereafter. Tex. Est. Code § 308.002.

4. WARDS AND CONSERVATEES to the Guardian or
Conservator. Tex. Est. Code § 308.002(b)(2).

5. MINORS WITHOUT A GUARDIAN OR CONSERVATOR to a Parent of the Minor. Tex. Est.

Code § 308.002(b)(3).

6. CHARITIES THAT CANNOT OTHERWISE BE NOTIFIED, to the State Attorney General. Tex. Est. Code

§ 308.002(b)(4).
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7.

TRUSTS - If the beneficiary is a trustee of a trust, to the trustee (unless the PR is also the trustee - then notice
shall be given to the person or class of persons first eligible to receive trust income - as if the trust were in
existence on Decedent's date of death). Tex. Est. Code § 308.002(b)(1).

Note: Although not required in the statute, if additional copies of the notice is given by regular mail, first class, a legal
presumption of receipt arises. Texaco v. Phan 137 SW3d 763 Houston 1% Dist., April 30, 2004). The presumption may
only be rebutted by conclusive clear and direct evidence.

F. No Requirement of Notice
Beneficiaries who:

1.

2.

ENTERED AN APPEARANCE - have made an appearance in the proceeding; Tex. Est. Code §
308.002(c)(1).

<$2,000 — are entitled to receive $2,000 or less; Tex.

Est. Code § 308.002(c)(2).

BEQUESTS SATISFIED - have already received everything to which the beneficiary is entitled within the
60 days; Tex. Est. Code § 308.002(c)(3).

WAIVED - have received a copy of the will or a written summary of the gifts to the beneficiary under the
will and have executed a waiver of notice signed and filed with the court acknowledging receipt of a copy of
the will or acknowledging receipt of a summary of the gifts to that beneficiary under the will. Tex. Est. Code
§ 308.002(c)(4).

DISCRETIONARY TRUST INCOME BENE-

FICIARIES - if a) notice was already given to an ancestor of the beneficiary who has a similar interest in the
trust and b) no apparent conflict exists between the ancestor and the beneficiary. Tex. Est. Code § 308.002(b-

1)(1).

G. Contents of Notice
Tex. Est. Code § 308.003.

1.

okrwn

o

NAME & ADDRESS OF BENEFICIARY to whom notice is given or of other person to whom notice is
given on behalf of beneficiary;

DECEDENT'S NAME;

A statement that decedent's WILL HAS BEEN ADMITTED to probate;

A statement that the NOTIFIED BENEFICIARY IS A NAMED BENEFICIARY in the will;

The name and CONTACT INFORMATION OF THE PERSONAL REPRESENTATIVE of the Estate;
and

Either:

a. A COPY OF THE PROBATED WILL AND ORDER ADMITING THE WILL TO PROBATE; or b.
a STATEMENT reflecting:

i) aSUMMARY OF BENEFICIARY'S GIFTS under the will,

ii) the COURT in which the will was admitted to probate, WITH THE DOCKET NUMBER, and

iii) the DATE the WILL was ADMITTED TO PROBATE, and if different, the DATE THE PR WAS
APPOINTED.

H. Affidavit or Certificate
Tex. Est. Code § 308.004.

1.

2.

DOCUMENT - Either:

A. Personal Representative's SWORN AFFIDAVIT Appendix H-3, or
B. Attorney's SIGNED CERTIFICATE - Appendix H-4.

CONTENTS - For each beneficiary notified:
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A. Name & Address of Beneficiary (if notice was given to some other person, name & address of the person
To Whom Notice Was Given;

B. Name and Address of each Beneficiary to whom Notice was Not Required to be Given; C. Name of
Each Beneficiary whose Identity or Address could not be Ascertained; and

D. Any Other Information Necessary to Explain any Inability to Give Required Notice.

WHEN - Within 90 days of order admitting will.
WHERE - Filed with the clerk where estate pending.
May FILE WITH OTHER PLEADINGS

ok w

A. The affidavit or certificate may be Included with Any Other Pleading or Document filed with the clerk.
B. Provided the other pleading or document is Filed within 90 Days of Order admitting the will.

VIL. INVENTORY ISSUES
A. A Duty to Prepare
1. Across The Board Duty

Unless the situation is one where an independent executor could elect to file an affidavit in lieu of the inventory
(see below), no more important duty is imposed by the Probate Code on the PR than the preparation of the inventory
and appraisement. Other than the one exception noted, an inventory, appraisement and list of claims is required in
every type of administration, both under the general provisions of the Estates Code, and in special administrations such
as successor personal representatives (Tex. Est. Code § 361.155). Even the distributees in a small estate affidavit,
where no administration is necessary and there is no personal representative, are required to list the estate assets. (Tex.
Est. Code § 205.002(3)(A).

2. Affidavits In Lieu Of Inventory —

Appendix | - Under Tex. Est. Code 8 309.056, once the will has been admitted to probate and the independent
executor appointed, by the time the inventory and appraisement would be due, if there are no debts other than those
secured by liens on real property (a situation which would otherwise have qualified the will to have been probated as
a muniment of title), the independent executor must nevertheless provide a verified, full, and detailed inventory and
appraisement to all beneficiaries (any person or entity entitled to receive property under the will, or in the absence of
a will, as an heir).

The independent executor may then file an affidavit in lieu of the inventory, appraisement and list of claims. The
affidavit is to state that all debts, except for secured debts, taxes, and administration expenses, are paid and that all
beneficiaries have received a verified, full, and detailed inventory and appraisement.

The affidavit in lieu of the inventory, appraisement, and list of claims must be filed within the 90-day period
prescribed by Tex. Est. Code § 309.051(a), unless the court grants an extension. Otherwise, the independent executor
is subject to removal without notice.

Note: New Law, Same Old Problem: Even though Tex. Est. Code § 309.056 was amended in 2019 to provide that
“Any extension granted by a court of the period in which to file an inventory, appraisement, and list of claims prescribed
by Section 309.051 is considered an extension of the filing period for an affidavit under this section,” unless an
extension for filing the Inventory has been filed and granted, an Affidavit in Lieu still cannot be accepted if filed after
the 90-day period if no extension was requested and granted. This means there is no mechanism for an extension to
file an affidavit in lieu if the time for filing the inventory has passed.

Any person interested in the estate is entitled to receive, on written request, a copy of an inventory, appraisement
and list of claims. This request may be enforced by a court order. Tex. Est. Code § 309.056(c).

B. Time for Filing
Tex. Est. Code 8 309.051. In a decedent’s Estate, before the 91st day after qualification, the PR must file a verified
inventory, appraisement and list of claims due the estate.

C. Purposes of the Inventory

1. JURISDICTIONAL - Used by the court in determining what property comes within or lies without its
jurisdiction. Brown v. Fleming, 212 S.W. 483 (Comm. App. 1919, jdgmt adopted); Schmeltz v. Garey, 49
Tex. 49 (1878).
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2.

LIABILITY OF PR - The PR uses the inventory as a beginning point for his account and identifies the
property for which he is chargeable. The Inventory establishes the extent of the administrator's liability
(none beyond the amount of assets received). Cartledge v. Billalba, 154 S.W.2d 219 (Civ. App. - El Paso
1941, ref. w.0.m.); White v. Shepperd, 16 Tex. 163 (1856).

ASSETS CORRECTLY INCLUDED OR

EXCLUDED - Beneficiaries or distributees can review and evaluate the correctness of the listing and take
action to require the inclusion of improperly omitted assets.

PROTECTION OF THIRD PARTIES - Third persons dealing with the estate are protected by the inventory.
As between a third party buying estate property who relies on the inventory, one who prepared the inventory
cannot later assert title to such property. Such a sale of inventoried property cannot later be attacked by
creditors or heirs in a collateral proceeding.

CREDITORS’” ANALYSIS - Creditors may identify assets of the estate subject to claims, thus enabling them
to determine what, if anything, must be done to protect their interests. White v. Shepperd, supra.

D. Contents of the Inventory

Tex. Est. Code §8309.051(a)(1) - Generally, each item of property owned by the estate must be listed separately
and categorized. The property should be briefly described and the location given only if necessary to identify it,
particularly if located outside the county of probate.

Note on “Sensitive Data” — The rules for mandatory efiling promulgated by the Texas Supreme Court impose
restrictions on filers to remove (“redact”) sensitive data from all documents filed with the clerk. Tex. Rules Civ. Proc.
21c(c). This will involve eliminating the full identifying number (except for the last three digits) from all forms of
identification, including social security or other taxpayeridentification numbers; all forms of financial accounts,
including credit cards; and identification numbers on all government issued personal identification (driver’s licenses,
passports, etc.). (example: "XXX-XX-X379").

1.

=

WHAT TO PUT IN - The inventory should be divided into the following categories and subcategories:

A. Real Property - "All real property of the estate situated in this state.” Tex. Est. Code § 309.0561(a)(1)(A).
The real property should have a description sufficient to identify the property. Any description which
clearly identifies the land is sufficient, although a metes and bounds description has the advantage of
usually precluding later contests over what land was sold. If the property is residential and particularly
if it is out-ofcounty, a location such as the street address is very helpful. A notation as to its current use
(e.g.: farm land, commercial, residential, rental, etc.) will be helpful to everyone concerned and will be
necessary in any accountings to come.

B. Personal Property - "All estate personal property regardless of where the property is located.” Tex. Est.
Code § 309.051(a)(1)(B). The personal property should be categorized into logical groupings such as
Cash in Banks, Securities and Miscellaneous. Descriptions of the items should follow a common-sense
approach to identify the asset without unnecessary detail.

C. Further Subdivision - The real and personal property must also be further categorized as:

Separate Property
Community Property - may be inventoried in either of two ways:

a. the Decedent's one-half community interest may be shown separately as such: or
b. all property may be listed at 100% of the fair market value and the surviving spouse's one- half
community interest is deducted:

Tenancies in Common: If the Ward owns property in common with others (such as tenancies in common on
a family ranch) or owns an undivided interest in property, the Inventory should specify, in addition to a
description of the property:

a. whether it is separate or community property and

b. the nature and extent of the estate's interest (usually shown as a fraction).
Showing the names and relationships of co-owners, while no longer required, is a still a good idea.
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2. WHAT TO LEAVE OUT

A.

Non-Probate Assets - The inventory is intended as a listing of only probate assets, that is, items subject
to administration in the probate court. Items that pass to others at the decedent's death by means of a
contract and other non-probate assets, are not properly reflected on the inventory. These would include
items such as insurance policies, employment benefits, survivorship accounts, etc. These types of
property pass by contract or other agreement outside the estate and are not inventoried.

Other examples of non-probate assets which would not be listed on an inventory would include: Joint
accounts with rights of survivorship, trust interests, pay on death accounts, employee benefits with
beneficiary designations, insurance policies on the life of the decedent payable to a specified beneficiary
other than the decedent's estate, proceeds from a wrongful death action payable to a statutory
beneficiary.

Real Property Outside of Texas - Also, interests in real property located outside of the State of Texas
are not properly reflected on the inventory. Some confusion may arise as to the treatment given by the
law of other states to inchoate interests in real property (such as a timeshare interest in a resort
community) or mineral interests. In some states it is classified as a real property interest, while in others,
it is viewed as a contract right.

E. The Appraisement
Tex. Est. Code § 309.051(b).

1. PURPOSE
A. fix the presumptive estate value.
B. fix bond amount.
C. gauge the personal representative’s compensation.
D. establish baseline for reasonableness of attorney's fees and court costs.
E. basis to establish the reasonableness of the sale price of estate property.
F. establishes the value of distributive shares of estate.
G. enable lien creditors to make informed decisions on treatment of claims.

w N

VALUATION - The value of each listed asset (fair market value) must be stated opposite each asset.
DATE OF VALUATION - The date of death. Tex.

Est. Code § 309.051(b).

4. GROSS WORTH - The gross worth of each asset should be shown, without deduction for liens or other
encumbrances.

5.  APPRAISERS - Tex. Est. Code § 309.001 - Largely a relic of earlier days, the appointment of appraisers to
assist the personal representative in determining the fair market value of inventoried assets may be done only
on a showing of “good cause.” (Rarely worth the trouble.)

F. The List of Claims
Tex. Est. Code § 309.052.

1. DUTYTOFILE

In addition to the Inventory and Appraisement, the Personal Representative must return "A full and complete
list of claims due or owing to the estate". This should be attached to the inventory, just after the summary of
the property of the Estate, usually at the end.

2. CONTENTS - For each claim, the list should show the:

A
B.

nmmoo

name and address of the debtor;

nature of the debt (i. e. whether a note, bill, or other written instrument, an open account or verbal
contract);

date on which the debt was incurred & due date of the claim;

rate of interest being charged and the time for which interest is charged;

amount of the claim;

whether the claim is separate or community;
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G.

the estate’s fractional interest if the claim is held in common with others.

Note: The names and relationships of the co-owners are no longer required to be included, but it is still a good idea.

3. Claims Owed Not Listed - Claims owed by the estate are debts of the estate and are not required to be

included. The Inventory, Appraisement and List of Claims only involves property owned by the estate.

Comment: Surprisingly, some attorneys will put their unpaid attorney's fees and expenses in the List of
Claims in an effort to convince the client that the court has approved their fees. Not so. We use a stamp (in
red) with the notation: "Approval of the Inventory, Appraisement and List of Claims does not constitute
approval of any Claims Owing by the Estate.”

4. Affidavit - Tex. Est. Code § 309.053. The inventory must be followed by the signed affidavit of the personal
representative in which he swears that: "the inventory, appraisement and list of claims are a true and complete
statement of the property and claims of the estate of which the representative has knowledge."

G. Approval or Disapproval by the Court

Tex. Est. Code § 309.054 - After the inventory is filed, the court must examine it and enter an order either
approving or disapproving it. If disapproved, the court must require the personal representative to prepare and return
another inventory, appraisement and list of claims within twenty (20) days, or less, from the date of the order. Estate
of Denton, 2012 Tex. App. LEXIS 6212 (Tex. App.

Eastland, July 26, 2012, no pet.).

H.

1.

2.

Changes, Additions, Corrections
Voluntarily

A. To Add: Supplement - If the personal representative learns of property or claims not included in the original

lists, a supplemental inventory, appraisement or list of claims must be filed. A supplemental inventory lists
only the property not included in the original. It does not restate all of the property of the Estate. Tex. Est.
Code § 309.101.
It should be in the same form and include the same information required for original filings, and must also
be verified. The Code does not expressly require the court to approve or disapprove supplemental filings,
but presumably the court has the same powers over the supplemental filings as over the original.

B. To Delete: Correct/Amend - To delete items included by mistake, the personal representative must file an

amended or corrected inventory. This amended or corrected inventory must restate all of the property of the
Estate, unlike the Supplement Inventory. Tex. Est. Code § 309.103.

Involuntarily

A. Show Cause to File Additional or Corrected Inventory - Tex. Est. Code §8 309.102, 309.103.

1.

Complaint and Hearing - On written complaint that the complainant believes the original inventory to
be either incomplete or incorrect, the court can cite the personal representative to show cause why he
should not be required to file either an additional or a corrected inventory. If so ordered, the personal
representative will usually be given 20 days (or less) to file an additional inventory.

Other Matters Not Heard - Only the question of additions to inventory should be addressed, not such
other matters as contesting an application to sell assets or a suit for an accounting. If title to property is
in dispute, the better practice is to have the question of title settled by the court before seeking an order
compelling the additional or corrected listing of the property in the inventory.

Refusal to File Additional Inventory - Refusal to comply with an order for additional or corrected
inventory is grounds for a show cause hearing. Continued refusal might then be grounds for contempt
or removal (Tex. Est. Code § 361.052(3)). The aggrieved party may then proceed against the personal
representative and the sureties on his bond for the property received and not accounted for.

B. Failure to Return an Inventory Tex. Est. Code §§ 309.057, 361.1053.
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1. If the PR fails or refuses to file the inventory within the required time, the court can on its own motion
or that of an interested person, remove the personal representative WITHOUT NOTICE and appoint a
new one. Citation and a show cause hearing are no longer required for failure to file an inventory.

2. Failure of Joint PRs to Return an Inventory - If there are two or more PRs, and one or more refuses or
neglects to file or join in the Inventory, the one(s) who do not return the inventory are not to interfere
with the estate or have any power over it; but the PR(s) who do file an inventory shall have the whole
administration, unless, within 60 days after the inventory is filed, the delinquent PR(s) give the court a
satisfactory excuse in writing and under oath. If no excuse is filed or if the excuse filed is not found to
be sufficient, the court shall enter an order removing any and all such delinquents and revoking their
letters. Tex. Est. Code § 309.055. If the PRs cannot agree on the inventory, they may each file their own
inventory, then the court needs to hold a hearing to determine the correct entries.

I. Use of Inventories as Evidence
Tex. Est. Code § 309.151.

1.

PRIMA FACIE EVIDENCE - Approval of the listed or omitted property on the inventory is not conclusive
of title, but is prima facie evidence of that fact. Adams v. Sadler, 696 S.W.2d 690 (Tex. App.--Austin 1985,
writ ref'd n.r.e.).

Court approval makes the inventory and list of claims prima facie evidence that:

A. the assets included in the inventory belong to the estate,
B. there are no other assets belonging to the estate, and
C. the estate's gross value is the amount indicated by the appraisement and list of claims.

NON-CONCLUSIVE PRESUMPTION - While the approved Inventory provides a legal presumption as to
the extent, nature and value of the Estate property, it is not binding on anyone if one can show, by good
evidence, that the facts are otherwise. Hull v. Hull 183 S.W.2d 275 (Civ. App. 1944, error refused).
EVIDENTIARY FUNCTION - Even though not legally conclusive, the inventory nevertheless performs a
valuable evidentiary function, for it is prima facie evidence of the truth of its contents. Garner v. Long, 106
S.W.3d 260 (Tex. App. — Fort Worth 2003, no pet.). So that, it will be presumed that the estate owns the
property inventoried, and that such listed property does in fact belong to the estate. McKinley v. McKinley
496 S.W.2d 540 (Sup. 1973).

In a contested case, a party’s statement that he had no objections to an amended inventory listing CDs as community
property was held to be a judicial admission as to the nature of the property. Lee v. Lee, 43 S.W.3d 636 (Tex. App.
Fort Worth 2001, no pet.).

J. Sealing Inventories
For information on the sealing of inventories and other court records, see Tex. Rules Civ. Proc. 76A and Tex.
Govt. Code 22.010.

“Sea Change” Decision on Attorney’s Fees: Rohrmoos Venture v. UTSW DVA Healthcare, LLP, 578 S.W.3d
469, 484 (Tex. 2019). The Texas Supreme Court, in its opinion in Rohrmoos, conducted a sweeping review
of proof of attorneys fees in Texas law, particularly when a claimant seeks to obtain attorney’s fees from a
party other than their own client. The court uses the term ‘fee-shifting’ to describe such a situation. This
would include ad litem fees.

To secure such an award of attorney’s fees from an opponent, the prevailing party must prove that (1)
recovery of attorney’s fees is legally authorized and (2) the requested attorney’s fees are reasonable and
necessary for the legal representation. Rohrmoos Venture, 578 S.W.3d at 487.

Because such fee awards are compensatory in nature, fee-shifting is not a mechanism to improve a lawyer’s
economic situation, and only fees that are reasonable and necessary for the legal representation will be shifted
to the non-prevailing party. Rohrmoos Venture, 578 S.W.3d at 487-88.
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VIIl. CONTINGENT FEE ISSUES
Typically, attorneys in probate and trust matters will charge either a flat fee or at their hourly rate. However,
there are some circumstances under which a contingency fee may be more appropriate:

A.  Will Contests

Where the claimant has been disinherited or have had their estate share greatly reduced from prior plans of
distribution, they often seek to have the will set aside and establish an earlier will. Under Texas law, persons not named
in a will are not entitled to have their attorney’s fees paid out of the estate. Tex. Est. Code § 352.052(b). The contestants
would then have to use their own financial resources to fund their litigation. If the Contestants do not have the financial
ability to hire and pay an attorney on an hourly basis, they are faced with either not contesting the matter or retaining
counsel pursuant to a contingent fee agreement.

B.  Removal of a Personal Representative

The removal of an Executor or Administrator is usually sought because the personal representative is wrongfully
taking estate assets for themselves or is mismanaging fiduciary assets. In either situation, the beneficiaries have not
received their intended inheritance and probably will not until the current fiduciary is removed and a successor
appointed. This type of litigation can be burdensome, just like a will contest. The executor has the ability to access the
estate assets to pay for their defense. Tex. Est. Code § 352.052(a).

The beneficiaries seeking removal of an executor have to pay the litigation cost out of their own pockets. This
often leads beneficiaries to observe their inheritance is being used to pay for the executor's lawyer but they have to pay
out of their own pockets for their own lawyer. Beneficiaries who cannot or do not want to fund the litigation but want
an executor removed have the same choices as those contesting a will: don't pursue litigation or hire a lawyer to take
the case on a contingent basis.

C.  Suits Brought on Behalf of an Estate Against a Third Party Wrongdoer

The estate may have a cause of action against a third party for damages for personal injury or economic damage.
Survival causes of action, particularly involving medical issues, may be well beyond the scope of a modest estate to
finance. The same might also apply regarding causes of action involving business assets. These scenarios all lend
themselves to legal representation based on a contingent fee basis.

D.  When Court Review and Approval is or is Not Required
Amendments in 2019 to the Texas Estates Code clarified when a contingent fee arrangement may be made and
when court review and approval is required.

1. GENERAL RULE — UP TO ONE-THIRD: NO PRIOR REVIEW AND APPROVAL - In the language of
the statute, “a personal representative” (without specifying whether dependent or independent) may, without
court approval, convey or enter into a contract to convey for attorney services a contingent interest in any
property sought to be recovered, not to exceed a one-third interest in the property. Tex. Est. Code §
351.152(a).

2. CONTINGENT FEES IN EXCESS OF ONE- THIRD -

a. Court Review and Approval Required - A personal representative, including an independent executor
or independent administrator, may convey or enter into a contract to convey for attorney services a
contingent interest in any property sought to be recovered in an amount that exceeds a one-third interest
in the property only on the approval of the court in which the estate is being administered. Tex. Est.
Code § 351.152(b).

This is most often seen in decedent’s estates where the decedent had executed a contingent fee contract
before death and the court is asked to ratify that executory contract.

b.  Approval Prior to Any Services Rendered - The court must approve the contract or conveyance before
any legal services are performed by the attorney. A contract entered into or a conveyance made in
violation of Tex. Est. Code § 351.152(b) is void unless later ratified or reformed by the court to make
the contract or conveyance comply with the statute.

c. Factors - In approving an application under this section, the following factors apply.

1. the time and labor required, the novelty and difficulty of the questions involved, and the skill required to
perform the legal services properly;
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the fee customarily charged in the locality for similar legal services;

the value of the property recovered or sought to be recovered by the personal representative;

the benefits to the estate that the attorney will be responsible for securing; and

the experience and ability of the attorney who will perform the services. Tex. Est. Code § 351.152(c).

agkrwn

See Land Rover U.K., Ltd. v. Hinojosa, 210 S.W.3d 604 (Tex. 2006): Also see Rohrmoos, supra for an in-depth
discussion of the history of factors to be considered in awarding attorneys fees.

E. Recovery of Expenses.

1. REVIEW AND APPROVAL - The statute specifies that, “on proof satisfactory to the court,” a personal
representative of an estate is entitled to reimbursement of expenses. Tex. Est. Code § 351.153.

2. NATURE OF EXPENSES - The personal representative is entitled to reimbursement of all necessary and
reasonable expenses incurred by the representative in:

b

collecting or attempting to collect a claim or debt owed to the estate; or
b. recovering or attempting to recover property to which the estate has a title or claim. Tex. Est. Code §
351.153

J.  Other Areas of Particular Concern
— See The Intestacy Manual; www.tarrantcounty.com on the webpage for Tarrant County Probate Court One for
a more complete discussion of areas of particular concern, including:

Per Stirpes and Per Capita Distributions - Tex. Est. Code §201.101,
Half-Blood and Whole-Blood Distributions - Tex. Est. Code § 201.057,
Heirship and Disclaimers, 4. Adult Adoptees, and

The Slayer’s Rule.

gwmp e
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Appendix A No.
Estate of 8
8
8 Number __ of
8§
Deceased 8 County, Texas

Motion To Deliver Original Will
Pursuant To Texas Estates Code 8§ 252.202

To THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, , (“Movant”) and files this his Motion to Deliver the Original Will of
(“Decedent”) pursuant to Texas Estates Code § 252.202, and in support would show the Court as follows:
1. Decedent died on in Tarrant County, Texas.

2. This Court has jurisdiction and venue of the estate of the Decedent.

3. Movant is the Independent Executor named in the Last Will and Testament of Decedent, as reflected by a
true and correct copy of such will attached hereto as Exhibit A.

4. Movant has reason to believe that (“Respondent”) may be in possession of the
original Will of Decedent.

5. Movant requests the Court to issue citation as provided by Texas Estates Code § 252.202 to Respondent to
appear before the Court and show cause why he should not deliver such Will to the Court for probate.

6. Respondent may be served at his residence at : , Texas .

WHEREFORE, PREMISES CONSIDERED, Movant prays the Court cite the above-named person to appear and
show cause why he should not deliver such original Last Will and Testament of Decedent to the Court for probate,
and for such other and further relief the Court deems appropriate.

Dated this Respectfully submitted,
Attorney
for Movant
State of Texas } County of
Tarrant }
BEFORE ME, the undersigned Notary Public, on this day personally appeared known to me to be

the person whose name is subscribed to the foregoing Application as Movant, who, being by me first duly sworn, did
upon oath state that:

1. I have read the foregoing Application;
2. All of the allegations contained therein are true in substance and in fact and are within my personal knowledge.

Name Printed

SWORN TO AND SUBSCRIBED bhefore me by , on , to certify which witness
my hand and seal of office.

Notary Public, State of Texas
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Certificate of Conference
I certify that a reasonable effort has been made to obtain the Last Will and Testament of Decedent without the
necessity of court involvement and that such effort has failed.

Attorney for Movant

No.
Estate of 8
8
8 Number __ of
8
Deceased 8 County, Texas
Order to Show Cause
On this day, the Court considered Motion to Show Cause why should not be ordered to Deliver

the Original Last Will and Testament of

The Court, having examined the said Motion and being fully advised in the premises, finds that this Order should
issue requiring to appear before this Court to show cause, if any he may have, why he should not
appear and deliver to the Court the original Last Will and Testament of , Deceased.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the clerk of this Court shall issue notice to

to appear, and be and he is hereby ORDERED to appear before this
court on ,at AM/PM to show cause, if any, why he should not deliver the original Last
Will and Testament of to the Court for probate.

Signed

Judge Presiding
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Appendix B No.
Estate of 8
8
, 8 Number _ of
8
Deceased 8 County, Texas

Waiver of Citation, Entry of Appearance, Joinder in Application, Agreement as to Independent Administration,

Designation of Independent Administrator, Request for Independent Administration and Consent to Sale of Real

and Personal Property by Independent Administrator

TO THE HONORABLE JUDGE OF SAID COURT:

NOW COMES , who, after being duly sworn, deposes and says that:

1. I have read the Application for Letters of Independent Administration herein and acknowledge receipt of a
copy of the same;

2. | am one of the distributees of , ("Decedent");

3. lagree on the advisability of having an independent administration herein;

4. | designate , who is a qualified person to serve as:

Independent Executor of the Estate of Decedent pursuant to Tex. Est. Code § 401.002(a);

(or)  Independent Administrator with Will Annexed of the Estate of Decedent, pursuant to Tex. Est. Code
§ 401.002(b);

or) Independent Administrator of the Estate of Decedent, pursuant to Tex. Est. Code § 401.003;

5. | hereby request that no other action shall be had in the Probate Court in relation to the settlement of the
Decedent's estate other than the probating and recording of the Decedent's Will or the creation of an
independent administration pursuant to Tex. Est. Code § 401.003, and the return of an inventory,
appraisement, and list of claims of the decedent's estate or an affidavit in lieu thereof;

6. Pursuant to Tex. Est. Code § 401.004, | hereby waive the issuance and return of service upon me in this
cause, and accept service herein; and

7. lenter an appearance in this cause and agree that the same may be tried at any time hereafter without further
notice to me.

8. | hereby consent to the ability of the Independent Administrator to sell real and personal property of the
estate.

Distributee

Address

City/State/Zip
State of ) County of

)

Sworn to and subscribed before me by the Distributee identified above on
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Notary Public, State of Appendix C-1
No.
Estate of 8
8
8 Number ___ of
8
Deceased 8 County, Texas

Notice of Application to Probate a Will More
than Four Years after the Decedent’s Death

YOU ARE HEREBY NOTIFIED OF THE FOLLOWING:

1.

An application has been filed to probate a will or codicil (“will”) of (the
"Decedent™) more than four years after the Decedent died.
You must understand that the Decedent’s property will pass to the Decedent’s heirs if the will is not admitted

to probate. (or, if this will is not admitted to probate, but another will of Decedent was previously admitted
to probate, Decedent’s property will pass to the beneficiaries in that previously-probated will.)

The person offering the testator’s will for probate may not be in default for failing to present the will for
probate during the four-year period immediately following the testator’s death.

The Court will not grant the application in this case unless the applicant offers sufficient evidence to prove
that he was not in default for failing to probate the will within four years of Decedent’s death.

As an heir of the Decedent — or as a beneficiary in Decedent’s previously probated will — your rights to inherit
property may be affected by the probate of a will more than four years after Decedent’s death.

If you want to object to the probate of the will more than four years after the Decedent’s death, you need to
file a written objection with the Probate Clerk. The Probate Clerk’s citation, which is attached to this notice,
indicates the date by which you should file a written objection. Please note that the citation does not indicate
a specific hearing date.

If you sign an affidavit waiving citation, you are indicating to the Court that you do not object to the probate
of the will that has been filed by the applicant more than four years after the Decedent died.

You should consult an attorney if you have any questions about your rights in this probate matter. Dated:

(Signature Block of Attorney for Applicant)

Appendix C-2 No.
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8
8 Number of
8
Deceased 8 County, Texas
Affidavit Waiving Citation and Waiving Objection
for Probate of a Will More than Four Years after the
Decedent's Death
STATE OF
COUNTY OF

, am an heir or beneficiary of

, the "Decedent" in this case.

I have been given a copy of the Application for Probate of a Will More than Four Years after the Decedent's
Death that has been filed in this case and a copy of the will dated that the applicant is seeking to
have probated.

I understand that in this case, an application has been filed in Decedent's estate to probate a will more than four
years after the Decedent died.

I understand the following:

1.

Signed and sworn to on

The testator's property will pass to the testator's heirs if the will is not admitted to probate. (Or if this will is
not admitted to probate but another will of Decedent has already been admitted to probate, Decedent's
property will pass to the beneficiaries in that previously probated will.)
The person offering the testator's will for probate may not be in default for failing to present the will for
probate during the four-year period immediately following the testator's death.
The Court will not grant the application to probate the will in this case unless the applicant offers enough
evidence to prove he was not in default for failing to probate the will sooner.
As one of Decedent's heirs, or as one of the people who is hamed as a beneficiary in Decedent's will that has
already been probated, my rights to inherit property may be affected if the will dated is
probated.
Although | have a right to object to the probate of a will more than four years after Decedent's death, | do not
object to the probate of the will.
The person who sent me this affidavit (along with a copy of the application and the will) is the applicant's
attorney and that the applicant's attorney does not represent me in this matter.
Before | sign this affidavit waiving citation and waiving objection, | am aware | may consult my own attorney
to advise me regarding this estate or the affidavit.
By signing this affidavit waiving citation and waiving objection:

a. | enter my appearance in this case for all purposes,

b. I waive the issuance and service of process, and

c. | agree that the case may be considered by the Court without further notice to me. I have signed this
affidavit voluntarily, without fraud, duress, or threat by any person.
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Signed and sworn to under oath before me on , by

Notary Public, State of
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Appendix D-1
Estate of
, Number __ of
Deceased Tarrant County, Texas
Proof of Death and Other Facts
(Probate of Will and Issuance of Letters Testamentary)
On this day, , ("Affiant"), appeared personally in open court, and after being

duly sworn, stated the following:

1. , Decedent died on , in
, County, Texas, at the age of years, and four
years have not elapsed since the date of Decedent’s death.

2. Decedent was domiciled and had a fixed place of residence in County, Texas on the date
of death.
3. The document dated , how shown to me and which purports to be Decedent's Will,

was never revoked, so far as | know.
4. A necessity exists for the administration of the estate.
5. No marriage of the Decedent was dissolved after the Will was made.
6. No child or children were born to or adopted by Decedent after the date of the Will.

7. Neither the State of Texas, a governmental agency of the state, nor any charitable organization is named in
the Will as a devisee.

8. Decedent’s Will named to serve without bond or other
security as Independent Executor, and such person is not disqualified by law from accepting Letters
Testamentary or from serving as such and is entitled to such Letters.

Signed
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Sworn to and subscribed before me by the Affiant identified above on

Affiant

Appendix D-2

Estate of

Deceased

Proof of Death and Other Facts
(Muniment of Title)

, ("Affiant™), on this day personally appeared in open court, and after

being duly sworn, deposed and said that:

1.

Decedent, , died on ,in
County, Texas, at the age of years and

four years have not elapsed since the date of Decedent's death.

Decedent was domiciled and had a fixed place of residence in County at the
date of death.
The document, now shown to me, dated and which purports to be Decedent's

Will, was never revoked so far as | know.
No children were born to or adopted by Decedent after the date of the Will.
No marriage of the Decedent was dissolved after the Will was made.

The decedent did not apply for and receive Medicaid benefits on or after March 1, 2005.
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7. Neither the State of Texas, a governmental agency of the state, nor any charitable organization, is named
by the Will as a devisee.

8. | have investigated the financial affairs of the Decedent. To the best of my knowledge, there are no
unpaid debts owing by the Estate of the Decedent, exclusive of any debts secured by liens on real estate,
and there is no necessity for any administration on Decedent's estate.

Signed

Affiant

Sworn to and subscribed before me by the Affiant identified above on

Appendix D-3
Estate of

Deceased

Proof by Subscribing Witness

On this day, the undersigned Affiant, ("Affiant™), personally appeared in open court, and after being duly sworn,
deposes and says that:

1. My name and residence address are as follows:

2. With regard to the document, now shown to me, dated and which purports to be
Decedent's Last Will and Testament:
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Signed

Subscribed and sworn to before me by the Affiant identified above on

I was personally acquainted with , (“Decedent”), during Decedent's
lifetime and on the date that the instrument is dated;

I was acquainted with , the other subscribing witness to the document;

Decedent signed the document in my presence and in the presence of the other witness;
Decedent declared the document to be Decedent's Last Will and Testament;

The other witness and | subscribed our names as witnesses to the document at the request of Decedent,
in the presence of Decedent and in the presence of each other;

At that time, Decedent was at least eighteen (18) years of age and was of sound mind;

At that time, the other witness and | were at least fourteen (14) years of age.

Affiant

Appendix D-4

Estate of

Deceased

Proof of Decedent's Handwriting and/or Signature
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On this day, the undersigned Affiant, ("Affiant™), appeared personally in open court, and after being duly sworn,
deposes and says that:

1. My name and residence address are as follows:

2. With regard to the document now shown to me, dated and which purports to be
the Last Will and Testament of , (“Decedent™):

a. |was personally acquainted with Decedent during Decedent's lifetime and on the date that the instrument
is dated;

b. At that time, Decedent was at least eighteen (18) years of age and was of sound mind,;
c. I'was well acquainted with the handwriting and signature of Decedent;
d. The document has Decedent's signature subscribed thereto;

[or, for Holographic Wills]

d. The document is wholly in the handwriting of the Decedent and has the Decedent's signature subscribed
thereto;

Signed

Affiant

Subscribed and worn to before me by the Affiant identified above on
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Appendix D-5 No.
Estate of 8

, 8 Number _ of
Deceased 8 County, Texas

Proof of Death and Other Facts

(Court—Created Intestate Independent Administration)

On this day, , ("Affiant™), appeared personally in open court, and after being duly
sworn, deposes and says that:
1. , (“Decedent”) died on , in
County, Texas, at the age of years, and four years have not elapsed since such date.

2. Decedent was domiciled and had a fixed place of residence in this County at the date of death.

3. To the best of my knowledge, Decedent died intestate.
4. The following constitutes the family history of Decedent: (attach addenda as necessary)
A. Decedent was born to and on or about
B. On the date of Decedent's death, Decedent was: [1 a single person (or) [J a married person.
C. Decedent was married times:
1. To on which marriage ended because
of
The children of this marriage were:*
a , born , address, if living:
b. , born , address, if living: .
2. To on which marriage ended because
of
The children of this marriage were:*
a. , born , address, if living:
b. , born , address, if living:
D. [ Decedent adopted the foIIowmg child or children:*
a. , born , address, if living:
This child [J was [ was not the child of the Survwmg Spouse.
b. , born , address, if living:

This child [J was [J was not the child of the SurV|V|ng Spouse.

E. [ Decedent was never married nor had any children, nor did he ever adopt any child or children. The
listing of individuals on the attached sheet(s) constitute all of the heirs of said Decedent and there are no
other distributees of the estate.

5. A necessity exists for the administration of the estate.
6. All of the Distributees, pursuant to Tex. Est. Code § 401.004, have:

a. waived the issuance and return of service in this cause, accepted service herein, and entered an

appearance in this cause;

joined in the application filed herein;

agreed on the advisability of having an independent administration herein;

d. designated to serve as Independent Administrator, who is not disqualified,
of Decedent’s estate, pursuant to Tex. Est. Code § 401.003; and

e. requested that no other action be had in the Probate Court in relation to the settlement of the Decedent's
estate other than the return of an inventory, appraisement, and list of claims of the Decedent's estate; and

f. consented to the ability of the Independent Administrator to sell real and personal property of the estate.

oo
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* |f any children survived Decedent, but died leaving descendants who survived Decedent, or if any children survived
Decedent, but have since died, attach sheets as necessary to identify the descendants and any personal representatives.

Signed

Affiant

Sworn to and subscribed before me by the Affiant identified above on

Appendix D-6 No.
Estate of 8

, 8 Number __ of
Deceased 8 County, Texas

Proof of Death and Other Facts by Disinterested Witness
(Court-Created Intestate Independent Administration)

On this day, , ("Affiant"), appeared personally in open court, and after being duly
sworn, deposes and says that:

1. , (“Decedent”) died on , in
County, Texas, at the age of years, and four years have not elapsed since such date.
2. Decedent was domiciled and had a fixed place of residence in this County at the date of death.
To the best of my knowledge, Decedent died intestate.
4. 1 am well acquainted with the family history of Decedent . The following constitutes the family history of
Decedent: (attach addenda as necessary)

w

A. Decedent was born to and on or about
B. On the date of Decedent's death, Decedent was: [ a single person (or) [1 a married person.
C. Decedent was married times:
1. To on which marriage ended because
of
The children of this marriage were:*
a , born , address, if living:
b. , born , address, if living: .
2. To on which marriage ended because
of
The children of this marriage were:*
a. , born , address, if living:
b. , born , address, if living:
D. [ Decedent adopted the foIIowmg child or children:*
a. , born , address, if living:
This child [J was [ was not the child of the SurV|V|ng Spouse.
b. , born , address, if living:

This child [J was [J was not the child of the SurV|V|ng Spouse.

E. [1 Decedent was never married nor had any children, nor did he ever adopt any child or children. The
listing of individuals on the attached sheet(s) constitute all of the heirs of said Decedent and there are no
other distributees of the estate.

5. A necessity exists for the administration of the estate.
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Signed

Sworn to and subscribed before me by the Affiant identified above on

6. Affiant has no interest in the estate of Decedent and is not related to Decedent under the laws of descent and
distribution of the State of Texas.

* If any children survived Decedent, but died leaving descendants who survived Decedent, or if any children survived
Decedent, but have since died, attach sheets as necessary to identify the descendants and any personal representatives.

Affiant

Appendix D-7 No.

Estate of 8 Court Number
, 8 of

Deceased 8 County, Texas

Proof of Death and Other Facts
Will Not Produced in Court

(Letters)

On this day, , ("Affiant'), appeared personally in open court, and after being

duly sworn, stated the following:

1. , Decedent died on ,in County, Texas, at the age of

years, and four years have not elapsed since the date of Decedent’s death.

2. Decedent was domiciled and had a fixed place of residence in County, Texas on the date of death.

3. The document dated , how shown to me and which purports to be Decedent's Will, was never
revoked, so far as | know.

4. The original of the Will cannot be produced through the exercise of reasonable diligence for the reason that

, however, a true and correct
copy of the will is attached hereto;

4. A necessity exists for the administration of the estate.

5. No marriage of the Decedent was dissolved after the Will was made.

6. No child or children were born to or adopted by Decedent after the date of the Will.

7. Neither the State of Texas, a governmental agency of the state, nor any charitable organization is named in the
Will as a devisee.

8. Decedent’s Will named to serve without bond or other security as Independent Executor, and
such person is not disqualified by law from accepting Letters Testamentary or from serving as such and is entitled
to such Letters.

Signed

Sworn to and subscribed before me by the Affiant identified above on

Affiant
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Appendix D-8 No.

Estate of 8 Court Number
: 8 of

Deceased 8 County, Texas

Proof of Death and Other Facts
Will Not Produced in Court
(Muniment of Title)

On this day, , ("Affiant"), appeared personally in open court, and after being
duly sworn, stated the following:

1. , Decedent died on , in County, Texas, at the age of
years, and four years have not elapsed since the date of Decedent’s death.

2. Decedent was domiciled and had a fixed place of residence in County, Texas on the date of death.

3. The document dated , how shown to me and which purports to be Decedent's Will, was never

revoked, so far as | know.
4. The original of the Will cannot be produced through the exercise of reasonable diligence for the reason that
, however, a true and correct

copy of the will is attached hereto;

A necessity exists for the administration of the estate.

No marriage of the Decedent was dissolved after the Will was made.

No child or children were born to or adopted by Decedent after the date of the Will.

Neither the State of Texas, a governmental agency of the state, nor any charitable organization is named in the

Will as a devisee.

8. Decedent’s Will named to serve without bond or other security as Independent Executor, and
such person is not disqualified by law from accepting Letters Testamentary or from serving as such and is entitled
to such Letters.

9. The Decedent neither applied for nor received Medicaid Benefits after March 1, 2005;

10. There are no unpaid debts owed by the Decedent’s estate, excluding debts secured by liens on real estate;

11. No administration of the estate is necessary;

12. The compliance affidavit required under 8 257.103 of the Texas Estates Code should be waived;

No gk~

Signed

Affiant

Sworn to and subscribed before me by the Affiant identified above on

Appendix E-1 No.
Estate of 8 Court
8
, 8 Number _ of
8
Deceased 8 County, Texas
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Notice of Intent to Take Deposition on Written Questions

To the Clerk of Said Court;

Now COMES , Applicant for the Probate of the Last Will and Testament of
, Deceased in the above styled and numbered cause, by and through his undersigned attorney of
record, and hereby gives notice that the Undersigned intends to take the Deposition on Written Questions of:

Name:
Address
City
County
State

before a person authorized to take oaths in and for said County and State, to be used for the probate of the last Will
and Testament in said cause.

Dated:

Respectfully submitted,
[Attorney Information]
Attorney for Applicant

Appendix E-2 No.

Estate of 8§ Court
8

, 8§ Number of

8

Deceased 8 County, Texas

Written Questions for Subscribing Witness

1. State your name and residence address. ANSWER:
2. Were you acquainted with Decedent during his or her lifetime?  ANSWER:

3. Please carefully examine the attached Instrument and state whether you signed the
Instrument as a witness. ANSWER:

4. If the answer to question #3 is “Yes,” did the Decedent sign the Instrument in your presence
and in the presence of the other witness on the same date the Instrument is dated? ANSWER:

5. At the time the Decedent signed the Instrument, did the Decedent declare  the Instrument to
be his or her Last Will and Testament? ANSWER:

6. Did you and the other witness subscribe your names as witnesses to the Instrument  at
Decedent's request and in the presence of Decedent and each other? ANSWER:
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10.

11.

STATE OF 1 Signed:

Was the Decedent at least eighteen (18) years of age at the time of the signing of the
Instrument? ANSWER:

Was the Decedent of sound mind at the time of the signing of the Instrument? ANSWER:

Were you acquainted with the other witness to the instrument,
? ANSWER:

If you answered #10 "yes," were both you and the other witness at least fourteen (14)
years of age at the time of the signing of the Instrument? ANSWER:

Do either you or the other witness take anything under the will?  ANSWER:

COUNTY OF }

Before me, the undersigned Official, on this day personally appeared

Typed Name of Witness

, who,

being by me duly sworn, on oath deposed and stated that he or she was a witness to the Last Will and Testament of

, that he or she has read the above and foregoing Answers of Subscribing Witness to

Written Questions and every statement contained in said Answers is within his or her personal knowledge and is true and correct.

County, Texas

, to certify which witness my hand and official

Affiant
SUBSCRIBED AND SWORN TO BEFORE ME on this the
seal.
Title
Appendix E-3 No.
Estate of 8
, § Number __ of
Deceased 8
Written Questions for Heirship Witness
(Attach additional sheets as necessary)
1. State your name and residence address. ANSWER:
2. Were you acquainted with Decedent during his or her lifetime?  ANSWER:
3. Do you have an interest in the estate of the Decedent or are related to the ~ ANSWER: Decedent under Texas laws
of descent and distribution?
4. How many times was Decedent married? ANSWER:
5. For each marriage, state the name of the spouse, the names of children ANSWER:

born during the marriage or other relationship and whether any marriage

was terminated prior to the death of the Decedent.
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6. Did Decedent adopt any children? ANSWER:

7. If the answer to Question #6 is yes, provide the names of any adopted children and if they are a child of a surviving
spouse. ANSWER:

8. If Decedent was unmarried, did either or both of Decedent’s parents survive? ANSWER:

9. If the answer to Question #8 is yes, provide the names of the parents surviving. ANSWER:

10. If the Decedent had no children and one or both of Decedent’s parents pre- ANSWER:
deceased the Decedent, did any siblings of the Decedent survive the Decedent
or, having predeceased the Decedent, leave children who survived the Decedent?

11. If the answer to Question #10 is yes, provide the names of such persons. ~ ANSWER:

STATE OF 1 Signed:

COUNTY OF }

Typed Name of Witness

Before me, the undersigned Official, on this day personally appeared

, Who, being

by me duly sworn, on oath deposed and stated that he or she was a witness to the Last Will and Testament of

, that he or she has read the above and foregoing Answers of Subscribing Witness to

Written Questions and every statement contained in said Answers is within his or her personal knowledge and is true and correct.

Affiant
SUBSCRIBED AND SWORN TO BEFORE ME on this the , to certify which witness my hand and official
seal.

Title
Appendix E-4 (Print on No. 12 Envelope)

“PACKAGE ENVELOPE”

IN THE COURT NUMBER
OF COUNTY, TEXAS
0
Estate of
DECEASED

[]

(Signature of Deposition Official after Sealing)
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(Sign here and below)

ENCLOSED ARE:
INTERROGATORIES TO BE PROPOUNDED TO

I hereby certify that | have reduced the answers of

to writing on the enclosed Interrogatories, which answers
were sworn to and subscribed before me.

I have completed the Certificates attached to the
Interrogatories and have inserted all such materials in this
envelope which I have sealed and signed this the

day of :

I am this day depositing this envelope for transmission by:

O Federal Express
0 United Parcel Service
O United States Postal Service, Delivery

Confirmation

to be delivered OVERNIGHT to the
County Clerk
Probate Department

[]

(Signature of Deposition Official after Sealing)
Appendix E-5 Letter of Instructions to Deposition Official

Date
Name and Address of Deposition Official
Re: Estate of , pending in Cause No. :
Court of County, Texas Deposition

on Written Questions

Dear

60



Probate Procedur es and Alter natives 2025 Chapter 4

As we previously discussed, | represent (Name of Applicant) in connection with a probate
proceeding filed in Fort Worth, Tarrant County Texas, to (probate the will/ determine the heirs) of
(Name of Decedent).

(Name of Witness) has indicated that he/she is willing to provide testimony concerning the
execution of the will/identity of heirs of (Name of Decedent) heirs.
Enclosed is a package of documents that contains the following:
1. the Written Questions to be propounded to the witness,
2. acertified copy of the Last Will and Testament (or other document in question), and 3. an envelope
for you to enclose the Written Questions for return to the Probate Clerk,
4. a postage-prepaid return envelope, addressed to the Probate Clerk.

Please take the full package of documents to the Witness. Prior to propounding any questions:
place the witness under oath,

supervise the answering of the written questions,

complete the jurat on the Written Questions,

place all of the materials in the document envelope,

seal and sign your name over the seal,

place the document envelope in the prepaid return envelope, and
transmit the return envelope to the Probate Clerk.

certify on the airbill for the return envelope that you:

a. deposited the same for transmission,

b. state the date when deposited for transmission, and

c. the location in which the same were deposited for transmission.

N A~WDNE

Included is a label for your use to complete this last requirement.

Please ensure that the return envelope is transmitted to the Clerk no later than in order for
it to arrive prior to the hearing on (date of hearing).

If you have any questions please do not hesitate to call. Thank you in advance for your assistance.
Sincerely,

Attorney for Applicant
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Appendix F-1 No.
Estate of 8 Court
8
, 8 Number of
8
Deceased 8 County, Texas

ORDER ADMITTING WILL TO PROBATE AND
GRANTING LETTERS TESTAMENTARY

On this day the Court heard the Application for Probate of Will and for Issuance of Letters Testamentary filed by
("Applicant™) in the Estate of ("Decedent™).
The Court heard the evidence and reviewed the Will and other documents filed herein and finds that:

1. This Court has jurisdiction and venue over this estate, proceeding and subject matter;

2. Every citation and notice required by law has been issued, served and returned in the manner and for the
length of time required by law;

3. Decedent died at the age of __on , 20, at Fort Worth, Tarrant County, State of Texas and
four years have not elapsed since the date of Decedent's death;

4. Atthe time of his death, Decedent was domiciled and had a fixed place of residence in Tarrant County, Texas;

5. Decedent left a written Will dated , executed with the formalities and solemnities and under the
circumstances required by law to make it a valid will ("the Will"); that on such date, Decedent had attained
the age of 18 years, and was of sound mind; that the Will was not revoked by Decedent;

6. The will does not contain a bequest to the State of Texas, nor any agency thereof, nor to a charitable

institution;

No objection to or contest of the Will has been filed;

All of the necessary proof required for the probate of the Will has been made;

The Will is entitled to probate;

10. In the Will, Decedent named as Independent Executor to serve without bond, who is duly
qualified and not disqualified by law to act as such and to receive Letters Testamentary;

© o~

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED that the Will is admitted to probate and the Clerk
of this Court is ORDERED to record as the Will, together with the Application in the Judge’s Probate Docket of
this Court;

IT IS FURTHER ORDERED, ADJUDGED and DECREED that upon the taking and filing of the Oath required by
law, the Clerk of this Court shall issue Letters Testamentary in accordance with this judgment and the law to

who is appointed Independent Executor of Decedent's Will and Estate and who shall serve
without bond or other security, and that no other action shall be had in this Court other than the return of an
Inventory, Appraisement and List of Claims as required by law.

SIGNED

JUDGE PRESIDING

Appendix F-2 No.

Estate of 8§ Court
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Deceased

8

, 8 Number _ of
8
8

County, Texas

Order Admitting Will to Probate as
a Muniment of Title

On this date came on to be heard the Application for Probate of Will as a Muniment of Title filed by
(“Applicant”) in the Estate of ___, Deceased (“Decedent”).
The Court, having heard the evidence and having reviewed the Will and other documents filed herein, finds as

follows that:

1. This Court has jurisdiction and venue over this estate, proceeding and subject matter;

2. Every citation and notice required by law has been issued, served and returned in the manner and for the
length of time required by law;

3. Decedent died atthe age of ___ ( )yearson ___ ,at___ , Tarrant County, State of Texas and four years
have not elapsed since the date of Decedent's death;

4. Atthe time of his death, Decedent was domiciled and had a fixed place of residence in Tarrant County, Texas;

5. Decedent left a written Will dated _ , executed with the formalities and solemnities and under the
circumstances required by law to make it a valid will (“the Will"); that on such date, Decedent had attained
the age of 18 years, and was of sound mind; that the Will was not revoked by Decedent;

6. The will does not contain a bequest to the State of Texas, nor any agency thereof, nor to a charitable
institution;

7. No objection to or contest of the Will has been filed,;

8. All of the necessary proof required for the probate of the Will has been made;

9. The Will is entitled to probate;

10. The Decedent did not apply for or receive Medicaid Benefits after March 1, 2005;

11. There are no unpaid debts owed by the Decedent’s estate, excluding debts secured by liens on real estate;

12. There is no necessity for administration of the estate;

13. The compliance affidavit required under § 257.103 of the Texas Estates Code should be waived; and

14. The Will should be admitted to probate as a Muniment of Title.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that Decedent’s Will dated is admitted

to probate as a Muniment of Title only. The Clerk of this Court is ordered to record the Will, together with the
application for probate and the testimony given in these proceedings, in the Judge’s Probate Docket of this Court.

This order shall constitute sufficient legal authority to all persons owing any money, having custody of any
property, or acting as registrar or transfer agent of any evidence of interest, indebtedness, property, or right belonging
to the Decedent’s estate and to persons purchasing from or otherwise dealing with the estate, for payment or transfer
to the persons described in this Will as entitled to receive a particular asset without administration, and further, the
persons entitled to property under this Will shall be entitled to deal with the properties to which they are so entitled
in the same manner as if the record of title to those properties were vested in their names.

IT IS FURTHER ORDERED that the filing of a compliance affidavit required under § 257.103 of the Texas
Estates Code is hereby WAIVED.

SIGNED
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JUDGE PRESIDING

Appendix F-3 No.

Estate of 8§ Court Number
, 8 of

Deceased 8 County, Texas

Order Admitting Will Not Produced in Court
and Granting Issuance of Letters Testamentary

On this day, the Court considered the Application of for Admission of the Will of the Will Not
Produced in Open Court in the Estate of
The Court, having reviewed the pleadings and other papers on file in the cause and having heard the testimony

[and the Report of the Attorney Ad Litem appointed in this matter], the Court finds that:

1.
2.

3.
4,

o

10.

11.
12.
13.

This Court has jurisdiction and venue over this estate, proceeding and subject matter;

Every citation and notice required by law has been duly issued, served and returned in the manner and for the

length of time required by law or the necessary waivers have been filed waiving the same;

The Application complies with the Texas Estates Code;

Decedent died on , in County, Texas at the age of
(L) and four (4) years have not elapsed since the date of death of Decedent and the filing of the

Appllcatlon,

At the time of his death, Decedent was domiciled and had a fixed place of residence in County, Texas;

Decedent left a Will dated , executed with the formalities and solemnities and under the

circumstances required by law to make it a valid will (“the Will”);

On such date, Decedent had attained the age of 18 years, and was of sound mind;

The Will was not revoked by Decedent;

The original of the Will cannot be produced through the exercise of reasonable diligence, but the contents thereof

were substantially proved by the testimony of a credible witness who could identify a copy of the will or who
had read it or heard it read;

Neither the State of Texas, nor any agency thereof, nor any charitable organization is named as a devisee by the
Will.

No objection to or contest of the Will has been filed;

All of the necessary proof required for the probate of the Will has been made;

The copy of the Will is entitled to probate;

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that:

1.

2.

The Will of , dated , the terms of which are set forth in a true and correct
copy on file herein, is hereby admitted to probate;

The Clerk of this Court is ordered to record the copy of the Will, together with the application for probate and
the testimony given in these proceedings and this Order, in the Judge’s Probate Docket of this Court.

Upon the taking and filing of the Oath required by law, the Clerk of this Court shall issue Letters Testamentary
in accordance with this judgment and the law to who is appointed Independent Executor of
Decedent's Will and Estate and who shall serve without bond or other security, and that no other action shall be
had in this Court other than the return of an Inventory, Appraisement and List of Claims or an Affidavit in Lieu
thereof as required by law and the notices to Beneficiaries as required by Tex. Est. Code Ch. 308. SIGNED

JUDGE PRESIDING

Appendix F-4 No.
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Estate of 8 Court Number
: 8 of
Deceased 8 County, Texas

Produced in Open Court in the Estate of
The Court, having reviewed the pleadings and other papers on file in the cause and having heard the testimony,

Order Admitting Will Not Produced in Court
to Probate as A Muniment of Title

On this day, the Court considered the Application of for the Admission of a Will Not

finds that:

1. This Court has jurisdiction and venue over this estate, proceeding and subject matter;

2. Every citation and notice required by law has been duly issued, served and returned in the manner and for the
length of time required by law or the necessary waivers have been filed waiving the same;

3. The Application complies with the Texas Estates Code;

4. Decedent died on ,in : County, Texas, at the age of (L) years
and four (4) years have not elapsed since the date of death of Decedent and the filing of the Application;

5. At the time of his/her death, Decedent had a fixed place of residence and domicile in County, Texas;

6. Decedent left a Will dated , executed with the formalities and solemnities and under the
circumstances required by law to make it a valid will (“the Will”);

7. On such dates, Decedent had attained the age of 18 years and was of sound mind;

8. The Will was not revoked by Decedent;

9. The original of the Will cannot be produced through the exercise of reasonable diligence, but the contents thereof
were substantially proved by the testimony of a credible witness who could identify a copy of the will or who
had read it or heard it read;

10. Neither the State of Texas, nor any agency thereof, nor any charitable organization is named as a devisee by the
Will;

11. No objection to or contest of the Will has been filed;

12. All of the necessary proof required for the probate of the Will has been made;

10. The Decedent neither applied for nor received Medicaid Benefits after March 1, 2005;

11. There are no unpaid debts owed by the Decedent’s estate, excluding debts secured by liens on real estate;

12. An administration of the estate is unnecessary;

13. The compliance affidavit required under § 257.103 of the Texas Estates Code should be waived; and

14. The copy of the Will should be admitted to probate as a Muniment of Title.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that:

1. The Will of , dated , the terms of which are set forth in a true and correct copy
on file herein is hereby admitted to probate as a Muniment of Title only;

2. The Clerk of this Court is ordered to record the copy of the Will, together with the application for probate and
the testimony given in these proceedings and this Order, in the Judge’s Probate Docket of this Court.

3. This order shall constitute sufficient legal authority to all persons owing any money, having custody of any

property, or acting as registrar or transfer agent of any evidence of interest, indebtedness, property, or right
belonging to the Decedent’s estate and to persons purchasing from or otherwise dealing with the estate, for
payment or transfer to the persons described in this Will as entitled to receive a particular asset without
administration, and further, the persons entitled to property under this Will shall be entitled to deal with the
properties to which they are so entitled in the same manner as if the record of title to those properties were vested
in their names.

IT IS FURTHER ORDERED that the filing of a compliance affidavit required under § 257.103 of the Texas

Estates Code is hereby WAIVED.
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SIGNED

JUDGE

PRESIDING

66



Probate Procedur es and Alter natives 2025 Chapter 4

Appendix F-5 Findings as to Execution of Will

For Appendices F-1, F-2, F-3 ans F-4, after the allegations in Paragraph 6 (“Decedent left a Will...”) add:

If Will was Self-Proved:

The Will was self-proved according to law during the lifetime of the Decedent;

If the Will was Not Self-Proved:

The Will was not self-proved, but it was proved from the sworn testimony in open court of two persons familiar
with the signature of Decedent;

and/or
and of one of the subscribing witnesses to the Will;

If the Will was Holographic and was Not Self-Proved:

it appears the Will was made wholly in the handwriting of the Decedent, and Decedent's signature is

subscribed thereto; but it was proved from the sworn testimony in open court of two persons familiar with the
handwriting and signature of Decedent;
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Appendix G NO.

IN ESTATE OF } IN THE COURT
¥
} NUMBER ___ OF
¥

DECEASED } COUNTY, TEXAS

Affidavit of Compliance - Muniment of Title

On this day, the undersigned Affiant, ("Affiant™), being by me first duly sworn, deposes and swears,
pursuant to Texas Estates Code § 257.103(c), that the following statements are true:

1. My name and residence address are as follows:

2. On or about , | filed the Last Will and Testament of (the
"Will") in this cause for Probate as a Muniment of Title.

3. Said Will was admitted to Probate as a Muniment of Title by order signed

4. Less than 180 days have passed since the admission of the Will.

5. The following terms of the Will have been fulfilled:

6. The following terms of the Will remain unfulfilled:

7. Further, Affiant saith not.

Signature
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(Name Printed)

Subscribed and sworn to before me by on
(Seal) Notary Public
Appendix H-1

Estate of

Deceased

Notice To Beneficiary Named In Decedent’s Will
(Pursuant to Texas Est. Code § 308.002)

To: Name:

Address:

[] Beneficiary [ Trustee [] Guardian
[J Conservator [ Parent [] Attorney General

You are hereby notified:

1. The Last Will and Testament of the Decedent ("Will") (referenced above) was admitted to probate by the
Court referenced above in the Docket Number Shown above.

2. You (or the person for whom notice is given) are named as a Beneficiary in the Will.

3. The Will was admitted to probate by order dated

4. The Personal Representative of the Estate was appointed by order dated

5. This notice was mailed on:
by [ Registered Mail
[ Certified Mail Receipt No

Signed
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Personal Representative of the Estate

Address

Telephone Attachments:

1. Copy of the Decedent’s Will as admitted to probate and
[J 2. Copy of the Order Admitting Will to Probate or
01 3. Summary of Gifts under the Will
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Appendix H-2
Estate of Court

, Number of
Deceased 8 County, Texas

Waiver of Notice of Admission of Will
(Pursuant to Texas Estates Code § 308.002)

To The Honorable Judge of Said Court:

1. I hereby acknowledge receipt of:
[J a copy of the Last Will and Testament of the Decedent herein.
[ a summary of the gifts under the Last Will and Testament of the Decedent herein.

2. | hereby waive the right to receive the notice otherwise required by Texas Estates Code § 308.002 of the
admission to probate of the Last Will and Testament of the Decedent herein; and

3. | hereby enter an appearance in this cause.

Signed
Print:
Person to Whom Notice is Given
Print; Person for
Whom Notice is Given
Address:
Appendix H-3
Estate of
Deceased

Personal Representative’s Affidavit of Notice to Beneficiaries Named in Decedent’s Will
(Pursuant to Texas Estates Code § 308.004)
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The State of Texas } County of

¥

, having been duly sworn, hereby state that, pursuant to Texas Estates Code §

308.004, the following information is true and correct:

1. Iam the Personal Representative of the above styled and numbered estate.
2. The name(s) of each beneficiary named in the Decedent’s will to whom or for whom notice was sent: a.
b.
3. The name(s) of each beneficiary to whom notice was not required to be given under § 308.002(c)(2), (3) or
(4).
a.
b.
3. The name(s) of each beneficiary who has filed a waiver of § 308.002 Notice: a.
b.
4. The name(s) of each beneficiary whose identity and/or address could not be ascertained despite the
Personal Representative’s exercise of reasonable diligence: a.
b.
5. Other information necessary to explain why the Personal Representative was unable to give the
notice to or for any beneficiary required to receive the notice:
Signed
Affiant
SUBSCRIBED AND SWORN TO BEFORE ME by , as Personal Representative of the
above styled and numbered estate on
Notary Public, State of Texas Revised 12-9-15
Appendix H-4
Estate of

72



Probate Procedur es and Alter natives 2025 Chapter 4

Deceased

Attorney’s Certificate of Notice to Beneficiaries Named In Decedent’s Will
(Pursuant to Texas Estates Code § 308.004)

I hereby certify that, pursuant to Texas Estates Code § 308.004, the following information is true and correct:

1. Iam counsel for the Personal Representative of the above styled and numbered estate.
2. The name(s) of each beneficiary named in the Decedent’s will to whom or for whom notice was sent: a.
b.
3. The name(s) of each beneficiary to whom notice was not required to be given under & § 308.002(c)(2), (3)
or (4). a.
b.
3. The name(s) of each beneficiary who has filed a waiver of § 308.002 Notice: a.
b.
4. The name(s) of each beneficiary whose identity and/or address could not be ascertained despite the
Personal Representative’s exercise of reasonable diligence: a.
b.
5. Other information necessary to explain why the Personal Representative was unable to give the
notice to or for any beneficiary required to receive the notice:
Signed
Name Printed
Attorney Block
Appendix |
Estate of
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Deceased

Affidavit in Lieu of Inventory, Appraisement, and List of Claims
(Pursuant to § 309.056 of the Texas Estates Code)

State of Texas }
County of }

Before me, the undersigned official, personally appeared , identified to me to be
the Independent Executor of the Estate of , Deceased, who, being by me first duly
sworn, deposes and states that:

1. Affiant was appointed Independent Executor of the Estate by Order Granting Letters Testamentary dated
. Affiant qualified as Independent Executor by filing Affiant's Oath on that day.

2. There are no unpaid debts, except for secured debts, taxes, and administration expenses, existing against the
Estate.

3. All beneficiaries of the Estate, as defined in Texas Estates Code § 309.056 have received a verified, full, and
detailed inventory, appraisement, and list of claims of the Estate.

Signed

Subscribed and sworn to before me by the said on

(Official Capacity of Officer)

Respectfully Submitted by
(Attorney Block)
ATTORNEY FOR PERSONAL REPRESENTATIVE
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Appendix J Cause No.

COURT INSTRUCTIONS:
DEPENDENT ADMINISTRATOR/ADMINISTRATOR WITH WILL ANNEXED
(Revised November 2018)

Look on Website

As a duly-appointed Administrator, you are hereby advised by the Court that you must do the
following: (All section references are to the Texas Estates Code unless otherwise indicated.)

I acknowledge I have received a copy of these instructions:

SIGN AND DATE HERE [

PRINT NAME HERE (]

Administrator

Date

A. Necessity of Legal Representation

It will be necessary for you to have an attorney to
represent you in all of your dealings on behalf of the
estate. You should never attempt to handle the affairs
of an estate without the guidance of your attorney. It
is advisable to have counsel who is well-acquainted
with probate administration, as the process is
complicated and highly technical.

B. Fiduciary Responsibility:(88 351.101ff, 351.204)

As the Personal Representative of the Estate, you are

a fiduciary, a position of the highest trust and
responsibility regarding the estate and its beneficiaries
and creditors.

You have a duty:

- of utmost good faith and fair dealing in all of your
actions

- to keep all affairs of the estate confidential

- to maintain accurate and complete financial
records

- to obtain and keep receipts for any money spent by
you, either personally (prior to your appointment)
or during your service as Administrator, for which
you will seek reimbursement

- to ensure all dealings undertaken on behalf of the
estate are properly completed. (Examples: the
purchase, sale or transfer of estate funds or
property, whether real or personal.)

- to make full disclosure to all to whom you owe
your fiduciary duty of all of your dealings. The
accountings (referenced below) are a good start,
but you may be required to provide more
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information to the Beneficiaries than is required by
the Estates Code.

- to avoid conflicts of interest

- do not co-mingle your personal funds with estate
funds

- do not borrow money from or lend money to the
estate

- do not sell or encumber any property (real or
personal or any interest therein) to yourself, a
relative, friend or business acquaintance without
obtaining a court order beforehand

- do not use or borrow estate property without
paying rent to the Estate

- do not spend any money of the estate or incur debt
or expenses on behalf of the estate without a court
order authorizing such action

- do not reimburse yourself for any expenses on
behalf of the estate until authorized by court order,
even if you are to receive funds or property from
the estate. You will be required to produce
receipts for all expenses on which you seek
reimbursement

- do not fail to pay taxes and bond premiums when
due

You and your bond surety may be held liable for any

breach of your fiduciary duties. This can include any
losses which occur to the estate or its beneficiaries or
creditors and any costs incurred in achieving your
compliance with the duties of your office and/or denial
of reimbursement of your expenses or attorney's fees
incurred in correcting improper actions on your part.
The requirements of the Estates Code are clear
regarding your responsibilities.
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C. Qualify as Administrator: Within twenty (20) days
of receiving the order appointing you as administrator
(8 305.002):

1. Take and file an oath (88 305.002, 305.003,
305.051, 305.052)

2. File the required bond, (88 305.002,
305.101ff), and

3. Obtain Letters of Administration from the
probate clerk’s office (§ 306.002ff).

Failure to timely qualify can result in your removal
without further notice. (§ 361.051) D. Limited Power
of Administrator to Act Without Court Authority (8
351.052)

The administrator may only perform the following
actions without prior approval by the court:

1.Purchase liability and property insurance;

2.Pay taxes, court costs, & bond premiums;

3.Release liens upon final payment;

4.Vote stocks; and 5. Pay calls and assessments.

Any other actions taken by the administrator are void
unless ratified by the court. You and your bond surety
can be held liable for failure to seek and obtain court
approval before taking action or spending estate
money. You may not be reimbursed for attorney's fees
incurred for corrective action.

If in doubt, ask your attorney.

E. Take Possession of all Property of the Estate -
Immediately upon receiving Letters of Administration,
collect and take possession of all personal property and
business records of the Estate.

(8 351.102) This may include, as necessary:

1. Security: Changing the locks on real property;

2.  Storage: Placing all non-perishable personal
property in insured storage;

3. Perishable Property: Obtaining permission to
sell perishable personal property (8 356.051) after the
Inventory has been filed and approved; 4._Insurance
Proceeds or other Employee Benefits: Collecting all
proceeds payable to the Estate and subject to
administration;

5. Accounts and Investments: Setting up
appropriate accounts for the Estate funds. All Estate
funds must be deposited in insured accounts in the
name of the Estate. Retain in a checking account
only such funds reasonably necessary for the current
business of and/or winding up the Estate. All other
funds should be invested in insured, interest-bearing
accounts. Determine whether you will need a tax
identification number for the estate;

6.  Credit Cards: Taking possession of all credit
cards and debit cards issued in the Decedent’s name,
sending written notice to all card issuers, and
requesting cancellation. Write credit reporting
agencies, notifying them of the Decedent’s death.

F. Manage the Property of the Estate as a "prudent
person would manage one’s own property.” (8
351.101)

1.  Spending Money: For any expenditure of
Estate funds: you must obtain a written order of this
Court authorizing such expenditure of Estate funds
before any such expenditure is made. (8§ 351.051)
(Except as mentioned under "Limited Power of
Administrator" above.)

2. Expenditures for Support: Determine whether
any ongoing business of the Decedent must be
managed. (8 351.201ff)

3. Salesand Leases: Obtain a written order of this
Court before attempting to sell, lease, transfer or
otherwise dispose of any non-cash asset of the Estate.
(Ch. 356, Ch. 357)

4. Insurance: Obtain adequate property insurance
on all non-cash assets. (8 351.052)

5. Claims Due the Estate: Collect all debts,
rentals, or claims due to the Decedent, and, if
necessary, with court permission, litigate on behalf of
the Estate. (8 351.151ff)

6. Claims Owing by the Estate: Creditor’s
Claims must be very carefully handled. Consult your
attorney. Your improper approval of a claim or your
failure to timely act on a claim can result in your
personal liability. (Ch. 355)

7. Loans, Sales: Under certain circumstances, the
court may authorize an administrator to mortgage or
pledge estate property as security on a loan: (8
351.251) or to sell estate property. (Ch. 356)

G. File an Inventory Within 90 days after
qualification, the administrator must file a sworn
inventory, appraisement and list of claims due the

estate of the Decedent. (§ 309.051)

H. Homestead, Exempt Property and Allowances
If necessary, the homestead and exempt property
must be set aside, or an allowance fixed for the
benefit of

qualified family members. (8 353.001ff)

I. Notice to Creditors and Beneficiaries
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1.  Within one month after letters issue, notice to
creditors must be published by the administrator
(through an attorney) in a newspaper of general
circulation in the county of the Decedent’s residence
and a copy of the notice and the publisher's affidavit
filed with the clerk. (§ 308.051)

2. Within sixty days after the will is admitted to
probate (in an administration with will annexed):
notice to all will beneficiaries must be given (8§
308.002) and a certificate filed of the notice given (8§
308.004).

3. Within two months after qualification, all
secured creditors and general claimants of whom the
administrator has actual knowledge must be given
notice by the administrator by certified or registered
mail, return receipt requested (8 308.053).

4. At any time before an estate administration is
closed: the administrator may permissively give notice
to unsecured creditors with claims for money,
requiring them to present their claims within four
months of the receipt of the notice or be barred from
pursuing the claims (8§ 308.054). J. Taxes and Bond
Premiums

1.  Personal Liability: The administrator may be
held personally liable for failure to pay taxes of the
Decedent. This applies to any county, state or federal
taxes, e.g.: income taxes, property taxes and payroll
taxes.

2. Bond Premiums: It is crucial that bond
premiums be timely paid. Failure to do so
unnecessarily exposes the estate assets to jeopardy and
subjects the administrator to removal.

3. Administrator’s Affidavit: The administrator
is required to swear annually, as a part of the Annual
Account (see below) that all taxes and bond premiums
have been paid or explain fully any delinquency.

K. Accountings

1.  Maintain an accurate record of all
expenditures and income or other changes to the Estate
assets, including receipts of all sums expended and
records showing any income or other money coming
into the estate. (§ 359.003)

2. Upon each anniversary of your qualification,
file an Annual Account through your attorney in the
form prescribed by the Court. (8 359.001)

3. File your Account for Final Settlement
through your attorney when the Estate has been fully
administered and is ready to be closed.(§ 362.003)

4.  Failure to file one or more accountings or other
reports required by the Texas Estates Code may be
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grounds for your removal and the imposition of a
personal fine up to Five Hundred Dollars ($500.00). (§
359.101)

L. Determination of Heirship If assets are
distributable from the Estate and there is no Last Will
and Testament to determine the disposition of assets,
you must file an application to determine the heirs of
the Decedent. (Ch. 202)

M. Distribution and Closing Upon payment of all
known debts, or at appropriate times in the
administration of the estate, distribution of estate
assets may be made to those persons entitled to receive
the same, upon application and order of the court. (8
360.001)

When there is no further need for administration, the
estate may be closed upon approval of an Account for
Final Settlement and final distribution of remaining
assets. (§ 362.003)

N. Discharge and Release It is important that the
administrator secure an order discharging the
administrator and releasing the bond surety upon
closing the estate. (8 362.012ff)

0. Address Changes - It is important that you
notify the Court at once if your address changes.
Failure to

do so is a cause for your removal. (§ 361.051)

P. Attorney’s Fees - Attorney’s fees and
expenses incurred in the proper exercise of your duties
may be reimbursed to you upon application and order,
as any other expenditure, subject to the guidelines of
the court for billing procedures. (8 352.051)
Attorney’s fees are not court costs and should only be
paid upon application and order of approval by the
court.

Q. Questions? Consult with your attorney (not the
Court) on any matter regarding the administration of
this estate that you do not understand.

STEVE M. KING, JUDGE
PROBATE COURT NUMBER ONE
TARRANT COUNTY, TEXAS
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Appendix K-1 No.
Estate of 8

, 8 Number _ of
Deceased 8 County, Texas

Application to Determine Heirship

To the Honorable Judge of Said Court:

NOW COMES, ("Applicant™), who resides at , and
furnishes the following information to the Court:
1. ("Decedent™) died on or about , in County,

Texas at the age of years. No administration is pending upon Decedent's Estate and none appears
necessary, and it is necessary and in the best interest of the Estate for the Court to determine who are the
heirs and only heirs of Decedent.

2. This Court has jurisdiction and venue because, at the time of Decedent's death, Decedent resided in and had
a fixed place of residence or domicile in County, Texas.

3. Decedent owned real and personal property described generally as [home, cash, automobile, securities,

household goods, and personal effects] of a probable value in excess of $

Decedent was never married.

No children were born to or adopted by Decedent during his her lifetime.

To the best of Applicants' knowledge, Decedent died intestate.

The name, physical address where service can be had, true interest in Decedent's property and relationship

of each known heir to the Decedent are as follows:

Name and Address Relationship True Interest

No gk~

8. All children born to or adopted by the Decedent have been listed.
9. Each of Decedent’s marriages have been listed.
10. This Application does not omit any information required by Tex. Est. Code § 202.005.

WHEREFORE, PREMISES CONSIDERED, Applicant prays that:

1. Citation be issued to all parties in these proceedings as required by the Texas Estates Code unless waived,;

2. On final hearing hereof, this Court determine and declare who are the heirs of Decedent and their respective
shares and interests of such heirs in the Estate of Decedent under the laws of descent and distribution of the
State of Texas;

3. An attorney ad litem be appointed to represent the interests of any heirs whose names and whereabouts are
unknown or who are suffering from a legal disability;

4. This Court issue its Order for such other and further relief to which Applicant may show himself herself
justly entitled and as to the Court may seem necessary and proper.

Respectfully submitted,

The State of Texas 8 (Attorney Block)
County of 8
BEFORE ME. the undersigned authority, on this day personally appeared , and after being

duly sworn, stated that insofar as is known to me, all the allegations of the foregoing Application to Determine
Heirship are true in substance and in fact and that no material fact or circumstance has, within my knowledge, been
omitted from such Application.

Applicant
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SUBSCRIBED AND SWORN TO BEFORE ME, the undersigned authority, by on ,to
certify which witness my hand and seal of office.

(seal)

Notary Public, State of Texas
Appendix K-2
Estate of

Deceased

Waiver of Citation

To The Honorable Judge of Said Court:

Now comes , who, after being duly sworn, deposes and says that:

1. “I have read the Application to Determine Heirship and acknowledge receipt of a file-marked copy of same;
2. “l am one of the heirs of Decedent and am listed in the Application;

3. “l agree with the allegations in the Application and that there is no need for administration in this case;

4. “l hereby waive the issuance and return of service upon me in this cause, and accept service herein; and

5. “I enter an appearance in this cause and agree that the Application may be considered by the Court at any
time hereafter without further notice to me.”

Signature: Printed Name:
Address:
State of 8 County
of 8
This instrument was acknowledged before me by on
Notary
Public, State of
Identifying Number:
Appendix K-3 No.
Estate of 8
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Deceased

Number of

w W W W

County, Texas

Attorney’s Certificate of Notice in

Proceeding to Determine Heirship
(Pursuant to Texas Estates Code § 202.057)

I hereby certify that, pursuant to Texas Estates Code § 202.057, the following information is true and correct:

1. 1am counsel for the Applicant in the above styled and numbered estate.
2. Citation in this proceeding was served as required by Texas Estates Code, Chapter 202, Subchapter B.
3. The name of each person upon whom citation was served is: a.
b.
4. The name of each person who waived citation under Texas Estates Code § 202.056 is: a.
b.
5. Copies of all citations served, proof of delivery of service of the citations, and waivers of citation received
are attached hereto.
Signed
(Attorney Block)
Counsel for Personal Representative
Appendix K-4
Estate of
Deceased
Proof of Heirship Facts
On this day, , ("Affiant™), appeared personally in open court, and after being duly

sworn, deposes and says that:

1.

My name and residence address are as follows:
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2. 1 was personally acquainted with , (“Decedent”), who died on ,in
County, Texas, at the age of years, and four years have not

elapsed since such date.
2. Decedent was domiciled and had a fixed place of residence in this County at the date of death.
3. To the best of my knowledge, Decedent died intestate.

4. 1 [ have [] do not have an interest in the estate of Decedent and [ ] am [ ] am not related to Decedent
under Texas laws of descent and distribution.

5. 1 'am well acquainted with the family history of Decedent . The following constitutes the family history of
Decedent: (attach addenda as necessary)

A. Decedent was born to and on or about
B. On the date of Decedent's death, Decedent was: [ a single person (or) [ a married person.
C. Decedent was married times:
1. To on which marriage ended because
of
The children of this marriage were:*
a. , born , address, if living:
b. , born , address, if living: )
2. To on which marriage ended because
of
The children of this marriage were:*
a. , born , address, if living:
b. , born , address, if living:
D. [ Decedent adopted the foIIowmg child or children:*
a. , born , address, if living:
This child [7 was [7 was not the child of the Surwvmg Spouse.
b. , born , address, if living:

This child [7 was [ was not the child of the Surwvmg Spouse.

E. [J Decedent was never married nor had any children, nor did he ever adopt any child or children. The
listing of individuals on the attached sheet(s) constitute all of the heirs of said Decedent and there are no
other distributees of the estate.

5. A necessity exists for the administration of the estate.
6. Affiant has no interest in the estate of Decedent and is not related to Decedent under the laws of descent and
distribution of the State of Texas.

* If any children survived Decedent, but died leaving descendants who survived Decedent, or if any children survived
Decedent, but have since died, attach sheets as necessary to identify the descendants and any personal representatives.

SIGNED

Affiant

Sworn to and subscribed before me by the Affiant identified above on
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Appendix K-5

Estate of

Deceased

On this day the Court heard the sworn Application to Determine Heirship of the Estate of
, Deceased, ("Decedent™), wherein

Judgment Determining Heirship

is the Applicant and Decedent's living

heirs whose hames and/or whereabouts are unknown and heirs suffering legal disability are Defendants, and it appears
to the Court, and the Court so finds that:

1. All parties interested in the Estate of Decedent have been duly and legally served with citation as required

by law;

2. This Court has jurisdiction over the subject matter and all persons and parties;

3. The Decedent died intestate on

at the age of ;

5. The heirship of Decedent has been fully and satisfactorily proven as well as the identity of the nature of
Decedent's property as separate or community and the interest and shares of each of the heirs herein.
6. There is no necessity for administration.

The Court finds and IT IS ORDERED, ADJUDGED AND DECREED that the names of the heirs of Decedent
and their respective shares and interests in the property of Decedent are as follows:

Names

SIGNED

Relationship
Spouse

Child

Child

True Interest
Y5 Separate Personal Property
Life Estate in %5 of Separate Real Property

% of Decedent's Community Property

V5 of % of Separate Personal Property

Y of % of Separate Real Property and

% of 3 Remainder Interest in Separate Real Property
(subject to Life Estate of Surviving Spouse)

> of Decedent's Community Property

Y of % of Separate Personal Property

V5 of % of Separate Real Property and

¥ of Y5 Remainder Interest in Separate Real Property
(subject to Life Estate of Surviving Spouse)

Judge Presiding
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Appendix K-6
Estate of

Deceased

Order Admitting Will to Probate as a Muniment of Title, Determining the Takers of the Residuary Estate and

Approving the Family Settlement Agreement

On this day, came on to be heard the application filed herein by for the probate of the Will of

, hereinafter called Decedent, as a Muniment of Title; Action for Declaratory Relief to Determining

the Takers of the Residuary Estate; and Approving a Family Settlement Agreement

The Court, after having heard and considered the evidence and the Will of Decedent, finds:

1.

2.

That notice and citation have been given in the manner and for the length of time required by law; that
Decedent is dead; and, that this Court has jurisdiction and venue of the Decedent's Estate;

Decedent left a Will dated , executed with the formalities and solemnities and under the
circumstances required by law to make it a valid Will, that on such date Decedent had attained the age of 18
years and was of sound mind; that such Will was not revoked by Decedent, and that no objection to or contest
of the probate of such Will has been filed;

All of the necessary proof required for the probate of the Will has been made; that such Will is entitled to
probate; that there are no unpaid debts owing by the Estate of Decedent other than those secured by liens on
real estate; that the Decedent did not apply for and receive Medicaid benefits on or after March 1, 2005; 4.
Four years have not elapsed since the date of Decedent’s death and the date the application was filed; and

5. No necessity exists for the administration of this Estate.

IT IS THEREFORE ORDERED AND DECREED by the Court that:

1.

2.

3.

The Will of is hereby proved, established and admitted to probate as a Muniment of Title
only;

The clerk of this Court is ORDERED to record the Will, together with the testimony and the application, in
the Judge’s Probate Docket of this Court;

This Order shall constitute sufficient legal authority to all persons owing money to Decedent or Decedent’s
Estate, having custody of any property, or acting as registrar or transfer agent of any evidence of interest,
indebtedness, property, or right belonging to the Estate of Decedent, and to persons purchasing from or
otherwise dealing with the Estate of Decedent, for payment or transfer without administration the applicable
asset without liability to the person or persons described in said Will as entitled to receive the asset. Further,
the person or persons entitled to receive a property under the Will shall be entitled to deal with and treat the
properties to which they are so entitled in the same manner as if the record title thereto were vested in their
names; and

The requirement of filing an Affidavit of Compliance pursuant to Texas Estates Code § 257.103 is hereby
WAIVED.
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Determination of the Takers of the Residuary Estate and Approval of the Family Settlement Agreement
The Court hereby GRANTS declaratory relief pursuant to § 37.001 et seq., Texas Civil Practice and Remedies
Code (hereinafter “the Code™), and specifically pursuant to Code § 37.004, Subject Matter of Relief, and Code 8§
37.005, Declarations Relating to Trust or Estate, for Construction of Decedent’s Will, as follows:

The Court further finds:
1. Decedent’s Will creates a partial intestacy in that it failed to identify the takers of the residuary estate;
2. The heirship history of Decedent is as follows:

a. Decedent died on at the age of __ years.
b. Decedent was married two times:
1. to priorto ___, from whom he was divorced in ____ and to that marriage, the
following child was born who survived Decedent:
2. to in , from whom he was divorced in ___ and to that marriage,

the following children were born who survived Decedent:

3. The names and places of residence of the heirs of Decedent and their respective shares and interests in real
and personal property of the estate of Decedent are as follows:

Son One-fourth

Son One-fourth

Son One-fourth

Daughter One-fourth

4. The parties have entered into a Family Settlement Agreement dated , providing for a
resolution of any disputes between them and for administration and distribution of the assets of the estate of
Decedent and said agreement should be approved.

5. All persons having or claiming any interest in Decedent’s estate under the terms of Decedent’s Will that
would be affected by the request for declaratory relief as set forth in the Application for Probate of Will as
Muniment of Title and for Declaratory Relief filed in this estate matter are the following:

a. Son
b. Son
C. Son
d Daughter

6. All persons listed in the preceding paragraph have executed a Waiver of Service of Citation on file herein.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED and the affirmative declaration of this Court that

1. The Family Settlement Agreement effective is hereby APPROVED.

2. Those persons named in paragraph 5 above shall be entitled to deal with and treat the property of the estate
of the Decedent pursuant to the terms of the Family Settlement Agreement in the same manner as if the record
title thereto were vested in their names; and shall have the power to sell, transfer, or encumber, and execute
any legal documents necessary to effect any sale, transfer, or encumbrance of the said property and all
improvements located thereon.

SIGNED

Judge

Presiding
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Appendix L-1
Estate of 8 Court
8
, 8 Number of
8
Deceased 8 County, Texas

Small Estate Affidavit

On the day or days below written, personally appeared all of the distributees of this Estate and two disinterested
witnesses, who, on their oaths, did swear or affirm to the following facts pursuant to Chapter 205, Texas Estates

Code:

ok wn

Decedent, , died on in ,

County, without leaving a valid Last Will and Testament;

A redacted copy of Decedent’s death certificate is attached hereto and made a part hereof;

Decedent was a resident of and domiciled in County, Texas on the date of death;

More than thirty (30) days have elapsed since the death of Decedent;

No administration is pending or has been granted in Decedent's estate and none appears necessary;

The value of the entire assets of the estate of Decedent as of the date of this affidavit, exclusive of homestead

and exempt property, does not exceed $75,000.00;

The value of the entire assets of the estate of Decedent as of the date of this affidavit, exclusive of homestead

and exempt property, exceeds the known liabilities;

The cause of Decedent’s death was :

[J No known claims exist, either for or against the Decedent, as a result of Decedent’s death.

[1 Claims known to exist as a result of Decedent’s death are as detailed on the attached Exhibit.

Medicaid:

1 The Decedent did not apply for and receive Medicaid benefits on or after March 1, 2005 (or)

1 Decedent applied for and received Medicaid benefits on or after March 1, 2005 and the Medicaid Estate
Recovery Program claim is listed as a liability in paragraph 10 below (or)

(1 Decedent applied for and received Medicaid benefits on or after March 1, 2005, but there is no Medicaid
claim against the estate.

[If this box is checked, applicants must either: (1) file a Medicaid Estate Recovery Program (MERP) certification that
decedent's estate is not subject to a MERP claim or (2) include additional information proving that a MERP claim will
not be filed.]

10. All of the assets of Decedent's estate and their value are as follows: (use additional pages as necessary)

Description of Assets Value Additional Information
Provide sufficient detail to identify (as of the date of For each asset, indicate whether community or separate
property. Provide name & last four this affidavit) property and provide facts to explain why asset was
digits of account number; address & community or separate.
legal description of real property. If the Decedent was survived by a spouse, minor children

or unmarried adult children who lived with Decedent,

identify any assets claimed as exempt.
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Total

11. All liabilities/debts of the Decedent and their values are as follows:

The affidavit must list all of Decedent's debts and other liabilities including all credit card balances, doctor and hospital
bills, utility bills, etc. - everything owed by Decedent and not paid off. If none, write "none." If funeral debts or
attorney's fees and expenses will be paid from estate assets, list them here.

Description of Liabilities Balance Due

TOTAL

If attorney's fees were not listed above as a liability, above but one or more distributes have paid or
will pay attorney's fees for preparation and/or advice regarding this small estate affidavit,

indicate the amount of those fees here: $
Indicate who has paid or will pay the fees:

12. The following facts regarding Decedent's family history show those who are entitled to the Decedent’s assets
and their respective shares to the extent that, exclusive of homestead and exempt property, the Decedent’s
assets exceed the liabilities of Decedent's estate (complete all that apply). A. Marriage: On the date of
Decedent's death, Decedent was:

[J a single person (or)

[ married to ("Surviving Spouse™) on (date). B.

Children:

[ Decedent had no children by birth or adoption who survived the Decedent and Decedent did not take
any children into Decedent’s home to raise as a child who survived the Decedent. (or)

(1 The following children were born to or adopted by Decedent. List all children, whether or not the child
is still alive and whether or not parental rights were later terminated. If parental rights were
terminated for any child, give details on separate page(s).

Name of Child Date of Birth Name of Child’s Other Parent

[ all of the Decedent’s children were alive when the Decedent died. (or)

[J the following of Decedent’s children died before the Decedent and were survived by children (or
grandchildren, etc.)
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Name of Deceased Child Date Child Died Names of Children of Deceased Child

[ the following of Decedent’s children died before the Decedent and were not survived by children (or
grandchildren, etc.) Name of Deceased Child Date Child Died

If Decedent was survived by any children or their descendants, you do not need to answer “C. Parents”
or “D. Siblings” below and may skip to “E. Chart of Distributees.”

C. Parents:
[1 Decedent was survived by both parents:
, or

() Decedent was survived by one parent:

Decedent’s other parent,
[J Both of Decedent’s parents pre-deceased the Decedent. D. Siblings:
[J Decedent was survived by the following brothers and sisters who were alive on the date of Decedent’s

death:
Name of Brother or Sister Birthdate Full or Half Sibling

and

Jdiedon _ or

[J The following brothers and sisters died before the date of Decedent’s death:
Name of Brother or Sister Full or Half Sibling Children of Deceased Sibling & Birthdate

[J Decedent was survived by neither of his parents nor brothers nor sisters, nor nephews nor nieces, but
was survived by the individuals listed on the attached sheet showing the names and relationship to
the Decedent, including birth and death dates and Decedent's family history with respect to such
Survivors.

13. Chart of Distributees: Based on the family history given in this affidavit, the following chart lists the name,
address, telephone number and e-mail address of each of the Decedent's heirs, together with their fractional
interests in Decedent’s estate:

Name/Address/ Relationship ~ Share of Separate Share of Separate  Share of Decedent’s
Telephone/ E-mail Personal Property Real Property Community Property
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We, the distributees of this estate, as indicated by our signatures below:

1. understand that this affidavit and any court order approving the same do not serve to transfer title to any real
estate owned by Decedent or affect the title to same, except that title to a homestead that is the only real
property in a decedent's estate and which passes to a person in whose hands it is already homestead,

2. understand that Tex. Est. Code § 205.007(c) provides that each person who executes this affidavit is liable
for any damage or loss to any person that arises from a payment, delivery, transfer, or issuance made in
reliance on the affidavit.

STATE OF 8
COUNTY OF 8
I am a Distributee of the Estate of , Deceased. | swear or affirm that

I have personal knowledge of the facts stated in the foregoing Affidavit and that the facts contained in the Affidavit
are true and complete to the best of my knowledge.

Distributee's printed name Distributee's signature
SWORN TO AND SUBSCRIBED before me by , a Distributee,
on .
(Seal) Notary Public, State of
Identification Number:

STATE OF 8§
COUNTY OF 8

I am a Distributee of the Estate of , Deceased. | swear or affirm that

I have personal knowledge of the facts stated in the foregoing Affidavit and that the facts contained in the Affidavit
are true and complete to the best of my knowledge.

Distributee's printed name Distributee's signature
SWORN TO AND SUBSCRIBED before me by , a Distributee,
on .
(Seal) Notary Public, State of
Identification Number:
STATE OF 8
COUNTY OF 8
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I am a Distributee of the Estate of , Deceased. | swear or affirm that
I have personal knowledge of the facts stated in the foregoing Affidavit and that the facts contained in the Affidavit
are true and complete to the best of my knowledge.

Distributee's printed name Distributee's signature
SWORN TO AND SUBSCRIBED before me by , a Distributee,
on .
(Seal) Notary Public, State of
Identification Number:

STATE OF 8
COUNTY OF 8

I am a Distributee of the Estate of , Deceased. | swear or affirm that

I have personal knowledge of the facts stated in the foregoing Affidavit and that the facts contained in the Affidavit
are true and complete to the best of my knowledge.

Distributee's printed name Distributee's signature
SWORN TO AND SUBSCRIBED before me by , a Distributee,
on )
(Seal) Notary Public, State of
Identification Number:

STATE OF 8
COUNTY OF 8

| am a Distributee of the Estate of , Deceased. | swear or affirm that

I have personal knowledge of the facts stated in the foregoing Affidavit and that the facts contained in the Affidavit
are true and complete to the best of my knowledge.

Distributee's printed name Distributee's signature
SWORN TO AND SUBSCRIBED before me by , a Distributee,
on .
(Seal) Notary Public, State of
Identification Number:

STATE OF 8
COUNTY OF 8

I am a Distributee of the Estate of , Deceased. | swear or affirm that

I have personal knowledge of the facts stated in the foregoing Affidavit and that the facts contained in the Affidavit
are true and complete to the best of my knowledge.

Distributee's printed name Distributee’s signature

SWORN TO AND SUBSCRIBED before me by , a Distributee,
on .

(Seal) Notary Public, State of

Identification Number:
DISINTERESTED WITNESSES:
STATE OF 8
COUNTY OF 8
I swear or affirm that: | have no interest in the estate of the Decedent herein; I am not related to the Decedent under
the laws of descent and distribution of the State of Texas; | have personal knowledge of the facts stated in the
foregoing Affidavit and that the facts contained in the Affidavit regarding family history, assets, and liabilities are
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true and complete to the best of my knowledge. | understand that Tex. Est. Code § 205.007(c) provides that each person
who executes this affidavit is liable for any damage or loss to any person that arises from a payment, delivery, transfer, or issuance
made in reliance on the affidavit.

Disinterested Witness’s printed name Disinterested Witness’s signature
SWORN TO AND SUBSCRIBED before me by , a disinterested witness,
on .
(Seal) Notary Public, State of
Identification Number:
STATE OF 8
COUNTY OF 8

I swear or affirm that: | have no interest in the estate of the Decedent herein;| am not related to the Decedent under
the laws of descent and distribution of the State of Texas; | have personal knowledge of the facts stated in the
foregoing Affidavit and that the facts contained in the Affidavit regarding family history, assets, and liabilities are
true and complete to the best of my knowledge. I understand that Tex. Est. Code § 205.007(c) provides that each person
who executes this affidavit is liable for any damage or loss to any person that arises from a payment, delivery, transfer, or issuance
made in reliance on the affidavit.

Disinterested Witness’s printed name Disinterested Witness’s signature

SWORN TO AND SUBSCRIBED before me by , a disinterested witness,
on .

(Seal) Notary Public, State of

Identification Number:
Prepared in the Law Office of: (Attorney Block)
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Appendix L-2 No.

Estate of 8§
88
8

Deceased 8

Order Approving Small Estate Affidavit

On this day, the Court considered the above Small Estate Affidavit and the Court finds that:

1.
2.
3.

4.

5.

This court has jurisdiction and venue;

The Affidavit conforms to the terms and provisions of Tex. Est. Code Chap. 205;

Based on the affidavit, this Estate qualifies under the provisions of the Texas Estates Code as a Small Estate,
pursuant to Tex. Est. Code § 205.001;

The Distributees named in the Affidavit are entitled to receive the property of the Decedent set forth in the
Affidavit only to the extent that the assets of the Estate (exclusive of homestead and exempt property) exceed
the known liabilities of the Estate (exclusive of liabilities secured by homestead or exempt property); and
The Affidavit should be approved.

Nothing in this Order:

1.

v

~N o

Affects the disposition of property under a will or other testamentary instrument;

Transfers title to real estate, except as provided in § 205.006 of the Texas Estates Code;

Transfers title to any property of the Decedent not listed in the Affidavit;

Deprives any creditor, whether disclosed or not, of any rights in any real or personal property transferred;
Deprives any heir, whether disclosed or not, of any ownership interest in any real or personal property
transferred;

Establishes the separate or community nature of any property described in the Affidavit;

Constitutes a judicial determination of the legal heirs of the Decedent; or

Limits the personal liability of the Distributees and Disinterested Witnesses to any person (including but not
limited to undisclosed heirs and any person having a prior right to property of the Estate) for any damage or
loss arising from any payment, delivery, transfer or issuance made in reliance on the Affidavit.

It is therefore ORDERED, ADJUDGED and DECREED that the foregoing Affidavit be and the same is hereby
APPROVED, and shall forthwith be recorded in the records of the County Clerk, and the Clerk of this Court shall
issue certified copies thereof to all persons entitled thereto.

SIGNED

Judge Presiding
Revised August 22, 2017
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Appendix M No.

Estate of 8§
88
8§

Deceased 8§

Application for Family Allowance and Order of No Administration
(Pursuant to Tex. Est. Code Ch. 451)

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW Applicant ("Applicant™) and furnishes the following information to the
Court for a Family Allowance and Order of No Administration Pursuant to Tex. Est. Code Ch. 451:

1.

10.

11.

12.

Applicant is the surviving spouse of Decedent/is filing this application on behalf of the surviving spouse and
minor children of the Decedent, domiciled in and residing at , ,
County, Texas

Decedent died on in County, Texas at the age of years.

This Court has jurisdiction and venue because Decedent was domiciled and had a fixed place of residence in
County, Texas on the date of his/her death.
Decedent owned real and personal property subject to any liens and encumbrances as set forth below of a probable
value according to the best knowledge and information of the Applicant of $ . (Describe property,
value and liens and encumbrances attached thereto.)
Decedent died intestate, survived by (names of Decedent’s survivor and the ages of any minor children).
Pursuant to the Tex. Est. Code Ch. 353, Decedent’s surviving wife and minor children are entitled to a family
allowance since they do not have separate property adequate for their support and maintenance.
Because the value of the entire assets of the estate, not including homestead and exempt property, does not
exceed the amount to which the surviving spouse and minor children of the Decedent are entitled as a family
allowance, no necessity exists for the administration of this Estate.
The following constitute all of the heirs of the estate: (list)
The following are all of the creditors and the amounts of their claims so far as same are known:

(List names and addresses of creditors, nature of debt, amounts due and unpaid.)
Applicant would show that the following debts, comprising the expenses of last illness, funeral charges, and
expenses of this proceeding, have been paid: (list)
Applicant requests the Court to set a family allowance based on the circumstances now existing and those
anticipated to exist during the first year after decedent’s death. Applicant prays for an allowance in the amount
of $ payable in (describe proposed method of payment, such as lump sum or monthly installments).
Applicant would show that the Family Allowance should be based upon the following: (Specify how amount was
determined.)
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Applicant prays that citation be issued as required by law to all persons interested in this Estate; that the Court
enter an order to set a Family Allowance and identify the property or monies from which the allowance shall be
paid and that, if the entire assets of the estate, not including the homestead and exempt property are thereby
exhausted, the same be set aside to the surviving spouse and minor children.

Dated: Respectfully submitted,
[Attorney Block]
No.
Estate of 8
8
8
8
Deceased 8

Order Setting Family Allowance and
Order of No Administration

On this day, the court considered The Application for Family Allowance and Order of No Administration filed
herein by , and after having reviewed the Application and the evidence and arguments offered in
support of the Application, that court finds that it has jurisdiction of this matter and that a fair and reasonable
allowance should be paid for the support of the Decedent’s surviving (identify survivors, such as spouse and minor
children) and that the surviving spouse and minor children do not have separate property adequate for their
maintenance and support and it is ORDERED, ADJUDGED AND DECREED that based on the facts now exiting
and expected to exist during the first year after the date the Decedent died, the sum of $ is adequate for
the support of Decedent’s surviving spouse and minor children.

It is therefore ORDERED, ADJUDGED and DECREED that a family allowance of $ payable in
a (establish method of payment, such as lump sum or monthly instaliments) shall be paid to Decedent’s surviving
spouse, and minor children, and that the allowance shall be paid from funds and/or property
belonging to the estate of , Decedent.

It is FURTHER ORDERED, ADJUDGED and DECREED that, as the entire assets of the estate, not including
the homestead and exempt property are thereby exhausted, the same be set aside to the surviving spouse and minor
children.

Signed

Judge Presiding
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Appendix N DIVISION OF PROPERTY UPON INTESTACY IN TEXAS

I. COMMUNITY PROPERTY (8201.0032, Texas Estates Code) 1. With Surviving
Spouse, and Children (or their descendants): A) where Surviving Spouse and
Decedent are parents of all Children

SUrVIVING SPOUSE =-=======mmmmmm e oo e e e e e e e e e e
All B) where Surviving Spouse and Decedent are NOT the parents of all Children:
Surviving Spouse retains Surviving Spouse’s %2, takes NONE of Decedent's 2

Children or their descendants -----------------=-------- take ALL of Decedent’s ¥
2. With Surviving Spouse only: Surviving SpouUSe -------=-====-====mmmmmmmmmmmemoemeee All
3. With Children or their descendants only Children or their descendants ---------- All

Il. SEPARATE PROPERTY
1. With Surviving Spouse (8201.002, Texas Estates Code)
A) With Children or their descendants

1) Pers Prop: @) Surviving SPOUSE =-=-=============mmmmmmm oo iz
b) Children and their descendants -----------=--=--=mmmmmmmmmmemme- %
2) Real Prop: a) Surviving Spouse has a life estate in -----------======mmsmmuuuv Y
(with remainder to Children and their descendants)
b) Children and their descendants have fee in --------------=------ %
& remainder (subject to the life estate of the Surviving
SPOUSE) TN === mm e m o e o e e e e Y
B) Without Children or their descendants
1) Pers Prop: SUrviving SPOUSE ----=--=-===mnmmmmm e oo oo oo All
2) Real Prop: a) Surviving Spouse has fee in -------m-m-m-mmmmmmmmomm oo
Ya
b) 1) Both Parents Survive:  Father ----------------momoememeeee Ya
& Mother ----------mm-memmm oo Ya
or 2) One Parent SUrVIiving -----------=-====-mmnmmmmmmmmm oo Ya
& Siblings and their descendants ----------=-=-=---=--------- Ya
or 3) One Parent surviving alone -------------=-m-em-mmemmmoem - Y
or 4) Siblings and their descendants alone ------------------------ Yo
or 5) Surviving Spouse alone --------=-m=mmmmmmmm e All
2. Without Surviving Spouse (8201.001, Texas Estates Code)
A) With Children or their descendants: Children & their descendants -------------- Al @
B) Without Children or their descendants: ®
1) Both Parents survive: Father ---------m-mmmmm oo Y :
& Mother -----mmmme e Yoo .
or 2) One Parent SUNVIVING -=-=--====mnmmmmm oo oo oo Ya .
& Siblings and their descendants --------=-=====m=mmmmemm oo Yoo
or 3) One Parent surviving alone -=-=--=-==-=-mmmmmmm oo All or
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4) Siblings and their descendants alone ---------====-==-=mmmmmmmom oo All or 5)
a) Paternal Kin: 1) Both Grandparents: Grandfather ------------------------ Ya
& Grandmother ---------------------- Ya
or 2) One Grandparent SUrViving ---------=-==-=-===-=-mo-mnm- Ya
& descendants of deceased Grandparent --------------- Ya
or 3) One Grandparent surviving alone ----------------------- Yo 0r
4) descendants of deceased Grandparent alone ------------ Y
& b) Maternal Kin: ---------=-mm-mmmmmmm oo other half in same order
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